
TOPIC NINE: DISPUTE RESOLUTION

United Nations Charter, Articles 2(3) requires that all states “shall settle their international 
disputes by peaceful means”. They must not use force (Art 2(4)), but otherwise States may 
choose whatever means they prefer. Art 33(1) suggests the use of the means listed below. 
The non-judicial ones are preferred for many of the same reasons as under international law: 
cost, potential embarrassment, uncertainty, the preservation of good relations, and the desire 
for pragmatic, interest-based solutions. Many of these factors are of magnified importance in 
the international sphere (such as cost and relations between parties). Moreover, the lack of 
compulsory jurisdiction under international law makes negotiation especially preferable for the 
complainant State.

The UNGA may have disputes brought before it, but must not make recommendations if the 
UNSC is seised of the matter. The UNSC may authorise the use of force where necessary.

The various dispute resolution processes include:
● Negotiation

○ The most important dispute resolution process, involving only the parties 
themselves.

○ Diplomatic or political in character, and need not be carried out with reference to 
law.

● Good offices and mediation
○ Primarily diplomatic or political in character, like negotiation, however it involves 

a third party who may structure the process.
● Conciliation and fact-finding

○ Like mediation, but more structured and quasi-legal in character.
○ May produce a ‘conciliation report’ from a conciliation commission, which may 

consider factual or legal issues.
○ Fact-finding inquiries uncover the factual basis which underpins a dispute.

● Arbitration
○ Defined by the PCIJ in the Treaty of Lausanne Case as “the settlement of 

disputes between judges ... on the basis of respect for law”, which was followed 
by the ICJ in Maritime Delimitation (Bahrain v Qatar). 

○ Decision is binding upon the parties
○ Much more legally focused and structured than other processes.
○ This may take the form of:

■ Interstate arbitration:
● ad hoc arbitral tribunals deal with a single dispute
● Institutional arbitration is supported by some kind of treaty and 

possibly another organisation. Examples include ITLOS, by the 
1982 UN Convention on the Law of the Sea; the Permanent Court 
of Arbitration (est. 1899)

■ International commercial and investment arbitration:
● Typically arises under the terms of a commercial contract



● Between two States:
○ 1958 New York Convention on the Enforcement of Arbitral 

Awards
● or a private party and a State:

○ Arise under “bilateral investment treaties”, which give the 
investor the right to litigate against the host State

○ e.g. Philip Morris v Australia
■ Parties to the arbitration will determine the rules, procedure, and judges.

○ Arbitrations tend to be confidential. Sometimes even the final arbitral award is not 
published.

○ Contemporary interstate arbitration, unlike historical forms, is highly legalised and 
will decide the matter only on the basis of international law.

● Judicial settlement
○ Becoming more common when compared with other processes

Only arbitral and judicial decisions are binding.

The International Court of Justice

The ICJ has general jurisdiction to hear contentious cases between States (whether or not 
they are members of the UN), and has the capacity to issue advisory opinions. However it is 
not an apex court and does not create binding precedent ― decisions are binding only on the 
parties and only within that case, and there is no doctrine of stare decisis. However the ICJ is a 
persuasive judicial organ and other courts, and the ICJ itself, tend to follow ICJ decisions.

The Statute of the ICJ, as an annexe, is described by the UN Charter as an ‘integral part’ of the 
Charter. Any UN member is also a party to the Statute of the ICJ, but this does not mean that 
you necessarily accept ICJ jurisdiction.

The court comprises fifteen judges, elected for nine-year terms, and the possibility for judges ad 
hoc.

Objections to Jurisdiction

Rosenne ― As for jurisdiction ratione materiae, it has to be established that each party has 
given its consent that the Court should decide the dispute that has been brought before it and 
that the dispute comes within the terms on which the respondent has accepted the jurisdiction. 
When the case is brought before the Court by unilateral application, if the respondent takes 
any action in the case without objecting to the title of jurisdiction as invoked, it will be taken to 
have given the necessary consent (Estoppel). For this purpose, the procedure on preliminary 
objections or alternatively, the possibility of a plea in bar, is available to test the validity of the 
title of jurisdiction invoked in light of the facts and circumstances of the case. 

Enlivening Jurisdiction in Contentious Cases



the Court "must . . . always be satisfied that it has jurisdiction, and must if necessary go into the 
matter proprio motu" (Appeal Relating to the Jurisdiction of the ICAO Council)

There are three ways to invoke ICJ jurisdiction:
● By a compromis:

○ Art 36(1) of the Statute
○ Including a recitation of agreed facts and legal issues to be determined

● Where there is a jurisdictional clause in a treaty (a compromissory clause):
○ This will allow parties to the treaty to litigate disputes under the treaty in the ICJ

● Where the parties have conferred jurisdiction on the ICJ in advance by lodging a 
declaration accepting jurisdiction under Art 36(2) (called ‘optional clause’ jurisdiction)

○ Seventy of such declarations have been made, although most include some 
reservation limiting this jurisdiction ― this is permitted under the Statute (cf. 
Nicaragua Case)

○ These reservations are applied with reference to treaty law (Norwegian Loans 
Case)

○ Australia has accepted jurisdiction in 2002 and has made four of its own 
reservations, including:

■ It only applies to another State who has accepted optional clause 
jurisdiction

■ It does not apply to a dispute concerning the delimitation of maritime 
zones (to stop East Timor from suing Australia)

○ Principle of reciprocity ― only the disputes with regard to which both parties have 
conferred jurisdiction will be within ICJ jurisdiction (Anglo-Iranian Oil Case)

■ Nicaragua ― this only applies to the “substance and scope” of 
reservations, and not to their formal or incidental conditions. In this case, 
the US was not able to rely on the “terminable upon notice” provision that 
Nicaragua had in its optional clause declaration.

○ Fisheries Jurisdiction (Spain v Canada) ― 
■ there is “no reason to interpret them [sc. reservations to optional clause 

declarations] restrictively”
■ The court will interpret them “in a natural and reasonable way, having due 

regard for the intention of the State”
■ the VCLT only applies insofar as it is applicable to the sui generis 

character of optional clause declarations
○ Corfu Channel (Preliminary Objections) ― 

■ to establish the jurisdiction of the Court, the documents before it must 
demonstrate ‘a voluntary and indisputable acceptance of the Court’s 
jurisdiction’ 

○ Norwegian Loans Case ― Norway tried to enforce a French ‘internal matters 
reservation’, and the ICJ allowed it. Only the “common will of the parties” will be 
under ICJ jurisdiction.



■ Judge Lauterpacht had a concurring opinion, Judge Guerrero agreeing, in 
which he said the French reservation made its optional clause declaration 
wholly invalid, because: 

● (a) it is contrary to the Statute, and
● (b) it purports to be a “self-judged” restriction
● On the question of whether that point of the reservation was 

severable, he upheld the utile non debet per inutile vitiari principle 
but decided that this point was not severable because it was 
“crucial”.

● He repeated this reasoning in Interhandel Case.
○ Interhandel Case ― US reservation only extended jurisdiction ratione temporis 

to disputes “hereafter arising” but the US could not apply this to the Swiss claim: 
the reciprocity principle only allows the State accepting wider jurisdiction to adopt 
the limitations used by the other State, but not to allow a State to impose its 
restrictions upon another State.

Article 36 of the Statute of the ICJ ― 

1. The jurisdiction of the Court comprises all cases which the parties refer to it and all 
matters specially provided for in the Charter of the United Nations or in treaties and 
conventions in force.
2. The states parties to the present Statute may at any time declare that they recognize 
as compulsory ipso facto and without special agreement, in relation to any other 
state accepting the same obligation, the jurisdiction of the Court in all legal disputes 
concerning:

a. the interpretation of a treaty;
b. any question of international law;
c. the existence of any fact which, if established, would constitute a breach of an 
international obligation;
d. the nature or extent of the reparation to be made for the breach of an 
international obligation.

3. The declarations referred to above may be made unconditionally or on condition of 
reciprocity on the part of several or certain states, or for a certain time.
4. Such declarations shall be deposited with the Secretary-General of the United 
Nations, who shall transmit copies thereof to the parties to the Statute and to the 
Registrar of the Court.
5. Declarations made under Article 36 of the Statute of the Permanent Court of 
International Justice and which are still in force shall be deemed, as between the 
parties to the present Statute, to be acceptances of the compulsory jurisdiction of 
the International Court of Justice for the period which they still have to run and in 
accordance with their terms.
6. In the event of a dispute as to whether the Court has jurisdiction, the matter shall be 
settled by the decision of the Court.



Admissibility

Even if the ICJ has jurisdiction, the claim may be inadmissible. This may be the case where:
● There is an indispensable third party, over whom the Court has no jurisdiction

○ Called the Monetary Gold principle: “where...the vital issue to be settled 
concerns...a third State, the Court cannot, without the consent of that third State, 
give a decision.” Albanian legal interests formed “the very subject matter” of the 
decision. There is an important distinction between a judgment affecting a third 
party and a judgment being fundamentally about a third party’s interests.

○ Applied in East Timor (Portugal v Australia) because the dispute would effectively 
adjudicate on Indonesian use of force. Indonesia’s interests would be “the very 
subject matter” of the decision.

● The dispute is moot or hypothetical (e.g. Nuclear Test Cases ― unilateral declaration 
that the allegedly unlawful act will cease is enough)

● Possibly where the dispute is non-justiciable, political in nature, and thereby not 
amenable to resolution by reference to international law. This argument frequently 
appears in preliminary objections in contentious cases. But political ramifications will 
not make a dispute non-justiciable. For example, the US in Nicaragua argued that the 
dispute was not justiciable because it concerned an ongoing conflict and was better 
resolved through other means, which the ICJ rejected. A similar argument failed in the 
context of an advisory opinion in the Construction of a Wall in Occupied Territory Case. 
In fact, the ICJ has never entertained the non-justiciability argument as such (although it 
did decline to hear the Nuclear Tests Cases).

● The applicant does not have standing

Provisional measures

These are essentially the same as interlocutory orders. Art 41 of the Statute allows them to be 
taken “to preserve the respective rights of either party”. But:

● The Court must be prima facie, but not necessarily conclusively, satisfied as to the 
question of jurisdiction

○ Established in Fisheries Jurisdiction (United Kingdom v. Iceland), Provisional 
Measures

○ In Oil Platforms Case, Court enquired whether the facts, as alleged by the 
applicant, would “fall within the treaty in such a way as to amount to a violation, if 
not disproved or justified.”

○ In Application of the International Convention on the Elimination of All Forms of 
Racial Discrimination (Georgia v. Russia ― Provisional Measures), the ICJ was 
split 8-7 on whether there was prima facie jurisdiction because, according to the 
majority, there was “the existence of a dispute”, and the minority charged that 
this was insufficient. The Georgian case did not seem to meet the Oil Platforms 
standard.

● there must be urgency
● there must be the threat of “irreparable damage”



LaGrand Case ― provisional measures are legally binding.

Oda had observed that “it is not going too far to state that the provisional measures indicated 
by the court have had hardly any practical effect in most cases of a highly politically charged 
nature”. Examples of disrespected provisional measures include the fisheries Jurisdiction Case, 
Nuclear tests Case, and the US Diplomatic and Consular Staff in Iran Case.

Advisory Jurisdiction

The ICJ “may give an advisory opinion on any legal question” under Arts 36, 65-68 of the 
charter. Only UN organs can seek this advice, and they may only do so with respect to a matter 
within their competence. The UNGA and UNSC have done so. Arts 66-68 allow other States to 
be heard on the legal question before the court. There have been about thirty advisory opinions.

Legality of the Threat or Use of Nuclear Weapons Case ― The Court will only decline to give an 
advisory opinion in exceptional circumstances, and will not do so merely because it is inimical 
to the interests of the UN, or political, or “vague and abstract”, or hypothetical. In particular, the 
Court will not decline to give an opinion merely because other negotiations are covering the 
dispute.

Western Sahara Advisory Opinion ― the Court will only decline to give an advisory opinion if 
there are 'compelling reasons' to do so

Legal Consequences for the Construction of a Wall in Occupied Territory Advisory Opinion ― 
ICJ will not decline to give a decision merely because it is a political dispute, unless there are 
other compelling reasons.

The Role of the ICJ

The popularity of the ICJ has varied with political inferences drawn from its decisions ― it was 
seen to be too favourable to Western conceptions of international law after the South-West 
Africa cases, but less so after the Nicaragua case. The fact that this perception had a very 
large impact on the Court’s caseload suggests that international justice lends itself to “forum 
shopping” and inconsistent decisions in an era with a proliferation of alternative fora, including 
specialised tribunals, supranational/regional courts (in Europe, South America and Africa), 
binding arbitrations, WTO Dispute Settlement Understanding, human rights committees and 
various international courts, along with municipal courts. This means that the very existence of 
the ICJ is dependent upon the political acceptability of its decisions, especially because there 
are many instances of ‘overlapping jurisdiction’, in particular between the International Tribunal 
on the Law of the Sea and the ICJ. Presidents of the ICJ have suggested allowing other courts 
and tribunals to request advisory opinions from the ICJ.

The situation with criminal disputes is more clear, with alternative fora to the ICC generally 
being constituted for particular regions (e.g. ICTY and ICTR).



Another problem with the ICJ is the lack of compulsory jurisdiction.

The ICJ lacks practical enforcement mechanisms. The ICJ has had a good compliance record, 
largely because of the requirement for consent to jurisdiction. But ICJ decisions have had more 
compliance issues than the antecedent PCIJ: the Fisheries Jurisdiction Case, the Diplomatic 
and Consular Staff in Tehran Case, the Corfu Channel Case and the Nicaragua Case have all 
had their decisions disrespected. Although the UNSC has the power to enforce decisions under 
Art 94(2) of the UN Charter, this has never been exercised, and it is susceptible to the veto 
power (e.g. by the US in the Nicaragua Case).

The ICJ allows for ad hoc judges to be appointed under Art 31 (contentious cases) and Art 68 
(advisory cases) of the Statute of the Court. Fitzmaurice has argued against their use because 
(a) much of their raison d’etre relies on the impermissible presumption that they would only 
support their government’s case, and (b) they are liable to reveal nature of confidential court 
deliberations. The advantage of the system is that it allows for the arguments of both litigants to 
be put at their strongest in collegiate deliberations and the decisions of the court.

Could the ICJ have a quasi-constitutional role, potentially determining questions of UNSC 
authority or the legality of UN organs’ decisions? The ICJ has no general power of review, but 
questions as to the legality of UN organs’ decisions may arise incidentally in other disputes. 
This occurred in the Lockerbie Case ― Libya wanted to prosecute the accused but the UNSC 
ordered that he be tried in an international court, but after Libya challenged this order, the 
matter was settled and the ICJ never decided the issue of whether it could determine the legality 
of the order.

“the ICJ is not vested with the review or appellate jurisdiction often given to the highest courts 
within a domestic framework” ― Dissenting Opinion of Judge Weeramantry, Lockerbie Case


