
TOPIC EIGHT: USE OF FORCE

The use of force is of particular concern to the international community.

It is important to distinguish between two different applicable bodies of law: one relating to the 
right to use force (ius ad bellum) and the rules of conduct of war (“international humanitarian 
law” or ius in bello).

ius ad bellum is historically interpreted in the ‘just war tradition’, which is a legal, moral, ethical 
and religious conception of war. This requires that the conflict has a just cause, be instigated by 
somebody with appropriate authority, that the war has the right intention, that it is proportionate, 
that it is used as a last resort, that it is waged with reasonable hope of success, and that it is 
aimed at restoring peace.

By the beginning of the 20th century, this tradition had faded and international law did not 
apparently restrict the use of force. The use of force was essentially regarded as lawful. After 
WWI, States began to try to restrict the use of force in the 1919 Covenant of the League of 
Nations Art 12. The 1928 General Treaty for the Renunciation of War attempted to outlaw war, 
but was interpreted not to restrict the use of force that did not amount to war.

The 1945 UN Charter established a system of collective security that prohibited the use of, or 
threat of, force. Article 2(3) and (4) prohibited the unilateral use of force:

(3) All Members shall settle their disputes by peaceful means in such a manner that 
international peace and security, and justice, are not endangered.

(4) All Members shall refrain in their international relations from the threat or use of force 
against the territorial integrity or political independence of any state, or in any other 
manner inconsistent with the Purposes of the United Nations.

This is also a (peremptory, probably) norm of public international law (Nicaragua [1986] ICJ). 
Although there are a few exceptions, which suggest that it is not technically a peremptory norm, 
international opinion and state practice nonetheless suggest that it is a ius cogens norm. Art 
2(4) arguably only applies to territorial integrity or independence of a state. But the general view 
is that the Article is broader and these are not words of limitation (Corfu Channel)

The UNGA’s Declaration on Principles of International Law concerning Friendly Relations and 
Co-operation among States in accordance with the Charter of the United Nations outlines, inter 
alia, two primary principles:

The principle that States shall refrain in their international relations from the threat or use 
of force against the territorial integrity or political independence of any State or in any 
other manner inconsistent with the purposes of the United Nations; and



The principle that States shall settle their international disputes by peaceful means in 
such a manner that international peace and security and justice are not endangered

The use of force is widely considered to be prohibited as a matter of ius cogens. In Nicaragua, 
the ICJ observed (although it is disputed whether this actually recognises the ius cogens 
character of the prohibition of use of force):

A further confirmation of the validity as customary international law of the principle of 
the prohibition of the use of force expressed in Article 2, paragraph 4, of the Charter of 
the United Nations may be found in the fact that it is frequently referred to in statements 
by State representatives as being not only a principle of customary international law but 
also a fundamental or cardinal principle of such law. The International Law Commission, 
in the course of its work on the codification of the law of treaties, expressed the view 
that "the law of the Charter concerning the prohibition of the use of force in itself 
constitutes a conspicuous example of a rule in international law having the character of 
jus cogens" (in the draft Arts on the Law of Treaties).

Green argues against this, remarking that “it is difficult to classify a norm that has a variety of 
associated rules and sources, debated exceptions, and uncertain scope as having a peremptory 
character.” There is also the issue that the threat of the use of force simply is not evinced in 
opinio juris, in which threats are routinely ignored and only rarely condemned as unlawful.

Threats

It is also unlawful to threaten the use of force. Military maneuvers do not constitute threats 
(Nicaragua), but veiled statements can (Guyana v Suriname). However the threat of the use of 
force will be lawful if the threatened force would itself be lawful (Legality of the Threat or Use of 
Nuclear Weapons). Although aggression is a ius cogens crime, the threat of the use of force is 
not (for example, the ILC does not list it in its catalogues of ius cogens crimes, such as that in its 
commentary to Art 26 of the Articles of State Responsibility).

Territory

There is ambiguity as to whether “against the territorial integrity or political independence of any 
state” are qualifying words. Bowett thinks so, and Brownlie does not. In practice, the argument 
apparently failed (but without detailed jurisprudence on the topic) in the Corfu Channel Case.

Self-defence

There are two exceptions: 
● Article 51 allows an exception to Art 2(4) of individual or collective self-defence, 

acknowledged in Nicaragua and said in Legality of the Threat or Use of Nuclear 
Weapons to be rule of customary international law. This requires an “armed attack” and 
“grave use of force” or multiple acts jointly constituting an armed attack. So the attack 



must be quite serious. 
● The Security Council may use force, or order the use of force. 

There is also a mooted third exception of the right of humanitarian intervention.

There are three requirements for individual self-defence: 
● that it be a response to an armed attack; 

○ an armed attack must be understood as including not merely action by regular 
armed forces across an international border, but also ‘the sending by or on 
behalf of a State of armed bands, groups, irregulars or mercenaries, which carry 
out acts of armed force against another State of such gravity as to amount to’ 
(inter alia) an actual armed attack conducted by regular forces, ‘or its substantial 
involvement therein’ ― Nicaragua

● that the use of force, and the degree of force used, must be necessary and proportionate
○ to be considered separately (as in Oil Platforms)
○ It will satisfy the requirement of necessity only if it can demonstrate that it could 

not have achieved these goals without resort to force and that the degree of force 
employed did not exceed what was reasonably required for that purpose.

○ Whether action purportedly taken in self-defence meets the requirement of 
proportionality is to be assessed not by reference to the degree of force which 
was employed in the initial armed attack, but rather the threat posed by the 
armed attack. It is not simply a matter of comparing the number of forces or 
the types of weapons employed or even the scale of casualties and damage 
occasioned. For example, an armed attack which benefits from the element 
of surprise may succeed in gaining control of an area of territory or achieving 
another of the attacking State’s goals with the employment of comparatively little 
force.

● it must be reported to the Security Council and must cease when the Security Council 
has taken ‘measures necessary to maintain international peace and security’.

There are three additional requirements for collective self-defence: (a) that at least one state 
would be allowed to invoke individual self-defence, (b) that state must declare itself the victim of 
an armed attack; and (c) that State must request assistance.

Armed Activities Case ― 
● Uganda could not prove that the attacks were by the DRC, so failed
● Low levels of violence are not sufficient to invoke Article 51. “Even if this series of 

deplorable attacks could be regarded as cumulative in character, they still remained non-
attributable to the DRC”.

● Article 51 is a limited right to self-help to be used only so long as necessary
● In obiter: taking airports and towns hundreds of kilometres within the DRC border was 

disproportionate as a response

Caroline Case ―
● Self-defence must be necessary and must be kept within the bounds of necessity



● Self-defence must be purposed only towards defending oneself
● Self-defence must be a response to an “instant, overwhelming threat leaving no choice 

of means, no moment of deliberation” ― self-defence admits no time to contemplate 
action

● Remember that before the 20th century, States had a right to resort to war anyway 
under public international law

Oil Platforms ― 
● US not subject to “armed attack” because one missile did not meet the “scale and effects 

test” ― a series of belligerent acts, even taken cumulatively, did not constitute an armed 
attack

● The requirement for necessity is “strict and objective, leaving no room for any measure 
of discretion [by the US]”

● The US response was “neither necessary nor proportionate” ― it was punitive rather 
than defensive

● The US response was opportunistic and did not focus on “appropriate military target[s]”
● The burden of proof is on the state relying on self-defence

Nicaragua Case [1986] ICJ ― 
● Nicaragua govt. overthrown and the US supports Contra rebels. Nicaragua argues that 

this is a breach of Art 2(4) or, consequently, the peremptory norm that mirrors it.
● Article 51 allows an exception to individual or collective self-defence, but this must be a 

defence to an actual armed attack, not to a more general threat. 
○ This exception can only be used where the State has been the victim of an 

armed attack, including being the victim of armed bands or mercenaries. But 
such an incursion must “rise to a level of seriousness” that would correlate with 
an ordinary armed attack.

○ To invoke collective self-defence, the attacked state must announce that it has 
been attacked and invoke the protection of other states. Neighbouring States did 
not do this and so collective self-defence could not be invoked by the US.

● The provision of weapons or logistical support is not an armed attack
● But even acts that are not unlawful use of force may be unlawful intervention under 

Art 2(1), which upholds the sovereignty of member States, and under customary 
international law: “The principle of non-intervention involves the right of every sovereign 
state to conduct its affairs without outside interference...the Court considers that it is part 
and parcel of international customary law.”

○ US was found to have directly breached this by laying mines in and attacking 
Nicaraguan ports

○ US maneuvers near Nicaraguan ports were not sufficient
○ US support for the Contras was unlawful insofar as it involved arming, directing 

and training them, but not insofar as it involved financial support
● "it cannot be claimed that all the customary rules which may be invoked have a content 

exactly identical to that of the rules contained in the treaties"



● "The United Nations charter...by no means covers the whole area of the regulation of the 
use of force in international relations"

● "rules which are identical in treaty law and customary international law are also 
distinguishable by reference to the methods of interpretation and application"

Pre-emptive, anticipatory or preventive self-defence

This is an area of dispute. The general view is that self-defence must respond to either an 
actual or an imminent attack, and pre-emptive self-defence is unlawful. Cf. action against 
Afghanistan in 2001, notwithstanding (a) the fact that the terrorist attacks were not clearly 
attributable to the Afghanistan government and (b) the self-defence was done in order to deter, 
which constitutes preventive self-defence, which is of dubious legality. The ICJ left the issue 
open in Nicaragua and Armed Activities and did not refer to it in Oil Platforms:

Nicaragua:
● “reliance is placed by the Parties only on the right of self-defence in the case of an 

armed attack which has already occurred, and the issue of the lawfulness of a response 
to the imminent threat of an armed attack has not been raised. Accordingly the court 
expresses no view on that issue.”

Brownlie and Henkin argue that no right to pre-emptive self defence exists, Bowett says that 
one does.

Brownlie says:
● The charter is silent
● The ICJ is unhelpful

The US National Security Strategy 2002 argued for the existence of a right to anticipatory self-
defence, which it said had been available “for centuries”. This, of course, is doubtful, as before 
the 20th century, international law accepted that States had a right to resort to war anyway.

Gray doubts whether there is sufficient state practice to evince the existence of a right to self-
defence against imminent threats. He argues that the inefficacy of the use of force against 
terrorism will militate against its legality. Notwithstanding the possible effects of international 
approval of the US position in invading Afghanistan, the National Security Strategy was 
criticised for its legal conclusions, suggesting a lack of uniform opinio juris.

The High-level Panel on Threats, Challenges, and Change established by the UN Secretary-
General took a similar approach in its report ‘A More Secure World: Our Shared Responsibility’, 
in which it stated that: "a threatened State, according to long established international law, can 
take military action as long as the threatened attack is imminent, no other means would deflect it 
and the action is proportionate". However this conclusion of the report was criticised, reflecting a 
clear lack of opinio juris.



Greenwood says:
● "the uncertainty regarding the concept of ‘armed attack’ extends to marked differences 

of view as to when an armed attack may be deemed to have begun. It is generally 
accepted that an armed attack may occur before the victim sustains any casualties or 
suffers any damage—the contrary view confuses the attack with the effects of the attack"

● "Neither State practice, nor jurisprudence, provides clear answers to most of these 
questions.""There is, however, a strong case that international law still recognizes a 
right of anticipatory self-defence in circumstances in which an armed attack is imminent. 
The Caroline correspondence accepted that such a right was part of the customary 
international law of self-defence and its approach on this subject was reflected in the 
judgments of the Nuremberg and Tokyo international military tribunals."

● "There are also numerous instances of anticipatory self-defence being advanced by 
States as the legal basis for military action. Debate in those cases tended to concern the 
question whether or not an armed attack had indeed been imminent when military action 
was taken to forestall it, whereas this question would be irrelevant if international law did 
not permit resort to force even in the face of an imminent armed attack."

Wilmshurst suggests "the criterion of imminence requires that it is believed that any further 
delay in countering the intended attack will result in the inability of the defending State 
effectively to defend itself against the attack" and comments that "in this sense, necessity will 
determine imminence: it must be necessary to act before it is too late"

Self-defence against attacks not attributable to States

Where there is ostensive self-defense against terrorist attacks from a state with diminished 
government authority, the Wall case suggests that this does not give rise to a right to self-
defence, but Judges Kooijimans and Simma, in dissent, in the Armed Activities Case, suggest 
that it does. Even the Caroline Case does not seem to preclude this (but see caveat there). 
Post-9/11 state practice increasingly supports this view: US action in Afghanistan after 9/11 
invoked self-defence, which received wide support and was only legally challenged by Iraq and 
Iran. Gray says that the massive state support for the US claim to self defence “could constitute 
instant customary international law and an authoritative reinterpretation of the UN Charter”. In 
particular, the requirement that the attack be properly attributable to the State may no longer 
exist, replaced by a requirement to show that the State is harbouring the terrorists.

Greenwood says:

Whether an armed attack, for the purposes of the right of self-defence, must be the 
responsibility of a State should therefore be regarded as unsettled. On the one hand, 
the increasing capacity of groups acting outside the responsibility of a State to engage 
in acts of extreme violence suggests that any such limitation would be an unreasonable 
restriction on the right of the victim to defend itself. Contemporary State practice 
supports the notion that no such broad restriction exists. On the other hand, there is an 
understandable concern that a State which has been the victim of an attack by a group 



unconnected with any other State should not inevitably be free to take action against that 
group in the territory of other States.

Collective Security by the UN Security Council

The Security Council has the sole authority to deploy force after a threat to or breach of peace, 
or act of aggression under Art 39 of the Charter. Breaches of peace are interpreted more and 
more broadly, but include invasion as well as purely internal matters such as massive human 
rights abuses, such as events within Rwanda and Syria. Art 42 allows the Security Council to 
use non-forcible measures such a sanctions, but also the use of force, or authorising the use of 
force.

Korea in 1950 and Rwanda in 1994 are examples of this.

Humanitarian Intervention

This disputed exception to the prohibition on the use of force is generally held by state practice 
and opinio juris to be legally impermissible. The UK has argued the existence of a right of 
humanitarian intervention with respect to the 1995 NATO intervention in Kosovo and the current 
situation in Syria. It argued that there was (a) evidence of extreme humanitarian distress; (b) no 
other solution; and (c) the proposed use of force must be necessary and proportionate to the 
need, and limited in time and scope to this purpose.

2001 International Commission on Intervention and State Responsibility said that force should 
only be a last resort and the responsibility to protect should be authorised by the UN Security 
Council, which was best suited to controlling this. This was endorsed by the UNGA and UNSC.

Iraq

In 1990, UNSC authorised States to repel Iraq from Kuwait, which they did. The following 
year, the UNSC noted with concern Iraqi weapons of mass destruction, and required their 
destruction as a condition for the conclusion of the First Gulf War. In 2002, Iraq was given a 
final opportunity to comply with this disarmament obligation by the UNSC. The Coalition of the 
Willing decided that the previous UNSC resolutions were sufficiently broad to exclude the need 
for another one to intervene. But, as Vaughan Lowe explains, none of the resolutions clearly 
authorised the use of force and old UNSC resolutions cannot be revived.


