
TOPIC SEVEN (B): MISTREATMENT OF FOREIGN NATIONALS

The mistreatment of a foreign national is equated with the mistreatment of the foreign State 
itself. This treatment may include unlawful prosecution, poor conditions in custody, unfair or 
arbitrary expulsion of an alien, or the expropriation of the property of an alien.

What is the standard of treatment an alien is entitled to? One approach is that aliens must 
be treated by the same standard as nationals. The more dominant approach is that of 
an ‘international minimum standard’, wherein all foreign nationals must be treated by a certain 
international standard, which may be higher than that afforded to a State’s own nationals.

Neer v Mexico (1927) ― mine superintendent was a US national killed by an attack by local 
Mexican residents. His family claimed that the Mexican government had not exercised due 
diligence in bringing the offenders to account. The arbitral commission held that there was 
no state responsibility owed by Mexico to the US, setting out an international standard: 
“governmental acts should be put to the test of an international standard.” That international 
standard is that “an international delinquency should amount to an outrage, to bad faith, to 
wilful neglect of duty, or to an insufficiency of governmental action so far short of international 
standards that every reasonable and impartial man would readily recognize its insufficiency”. 
This is quite a minimal standard.

This standard was followed in Chevreau and Asian Agricultural Products.

Quintanilla (1926) ― Victim may have committed an assault; arrested and mysteriously found 
dead on the side of a road without explanation. US found to be responsible.

Expulsion

Rankin v Iran ― the anti-foreigner policies after the Iranian revolution were not tantamount to 
“constructive expulsion” because they were not “a substantial causal factor” in the claimant 
leaving

Yeager v Iran ― expelled aliens must be afforded time to wind up their affairs

Expropriation

Myers Inc v Canada ― regulation does not amount to expropriation

Starret Housing Corp v Iran ― govt interference with property can be “constructive 
appropriation” even where “the State does not purport to have expropriated [the property] and 
the legal title to the property formerly remains with the owner”

Tippetts v TAMS-ATTA ― Iran-US Claims Tribunal says the “constructive expropriation” occurs 
where “the owner was deprived of fundamental rights of ownership” and the deprivation was 



not merely ephemeral. “The intent of the government is less important than the effects of the 
measure on the owner”.

Chorzow Factory Case ― lawful expropriation must give rise to “fair compensation” or “the just 
price of what was expropriated”

Amoco International Finance Corp v Iran ― states may nationalise foreign property for a 
public purpose (this the ordinary position, but Liamco Case decided that the only requirement 
was non-discrimination, and not public purpose and the Amoco Case decided that the public 
purpose test was easily satisfied). The compensation includes two parts: the “value of the 
undertaking at the date of expropriation” and the lost profits between the day of expropriation 
and the day judgment is handed down. The claimant is not entitled to lucrum cessans 
beyond the dies ad quem of the day of the judgment. The way to determine the value of the 
expropriated property must be selected with regard to the circumstances of the case, and may 
involve a variety of methods (citing Liamco). This may include the market value, net book value, 
or going concern value.

Amoco ― expropriation must not be discriminatory unless that discrimination is tied to the 
relevant public purpose

Remember that expropriation contrary to a treaty obligation clearly engages responsibility 
(Chorzow Factory Case; Texaco v Libya). However this is only the case where confiscation or 
nationalisation is actually prohibited (Aminoil).

Diplomatic Protection

Diplomatic protection is where a State uses diplomatic means to complain about the treatment 
of one of its nationals that constitutes an internationally wrongful act, thereby adopting the 
national’s cause as its own. 

As a matter of international law, the exercise of diplomatic protection is entirely discretionary: 
whether to complain is wholly a matter for the foreign State (Barcelona Traction). The foreign 
State is the sole judge of whether and what protection will be granted. This may be influenced 
by political considerations.

As a matter of municipal law, there is also no obligation for protection of Australian nationals.

Abbasi v. Secretary of State for Foreign and Commonwealth Affairs [2002] EWCA Civ
● Abbasi held by the US govt contrary to domestic and international law and in 

contravention of his human rights
● “It is clear that international law has not yet recognised that a state is under a duty to  

intervene by diplomatic or other means to protect a citizen who is suffering or threatened 
with injury in a foreign state.” (Lord Phillips MR)



● However there may be a legitimate expectation, enforceable by judicial review, that 
the United Kingdom government will give proper consideration as to whether to make 
diplomatic representations to the foreign state in such a case.

● But Abbasi could not expect more than mere representations or discussions

Hicks v Ruddock
● Relying on Abassi, argues that there is a legitimate expectation of representations on 

Hicks’ behalf and sought judicial review. No decision handed down, but in reality there is 
enormous and probably unfettered discretion in Australian municipal law on diplomatic 
protection.

2006 Draft Articles on Diplomatic Protection are mostly reflective of international customary law.

1 “... diplomatic protection consists of the invocation by a State, through diplomatic action or other 
means of peaceful settlement, of the responsibility of another State for an injury caused by an 
internationally wrongful act of that State to a natural or legal person that is a national of the 
former State with a view to the implementation of such responsibility.”

2 A state may exercise diplomatic protection
3 “The State entitled to exercise diplomatic protection is the State of nationality”

x. Rule formulated in Panevezys-Saldutiskis Case
4 Nationality to be judged with reference to municipal law
5 Nationality must be both at time of injury and claim (s.v.)
6 1 Either State of a dual national may exercise protection

2 Or both
7 Except inter illas civitates except where one nationality is predominant
9 “For the purposes of the diplomatic protection of a corporation, the State of nationality means 

the State under whose law the corporation was incorporated. However, when the corporation is 
controlled by nationals of another State or States and has no substantial business activities 
in the State of incorporation, and the seat of management and the financial control of the 
corporation are both located in another State, that State shall be regarded as the State of 
nationality.”

11 A State of nationality of shareholders in a corporation shall not be entitled to exercise 
diplomatic protection in respect of such shareholders in the case of an injury to the corporation 
unless: 
 (a) the corporation has ceased to exist according to the law of the State of incorporation 
for a reason unrelated to the injury; or 
 (b) the corporation had, at the date of injury, the nationality of the State alleged to be 
responsible for causing the injury, and incorporation in that State was required by it as a 
precondition for doing business there. 

12 “To the extent that an internationally wrongful act of a State causes direct injury to the rights of 
shareholders as such, as distinct from those of the corporation itself, the State of nationality of 
any such shareholders is entitled to exercise diplomatic protection in respect of its nationals.” 

14 1 Local remedies to be exhausted
2 Includes ordinary and special remedies of a judicial or administrative nature

15 Except where:
(a) there are no reasonably available local remedies to provide effective redress, or the 
local remedies provide no reasonable possibility of such redress; 



(b) there is undue delay in the remedial process which is attributable to the State alleged 
to be responsible; 
(c) there was no relevant connection between the injured person and the State alleged to 
be responsible at the date of injury; 
(d) the injured person is manifestly precluded from pursuing local remedies; or 
(e) the State alleged to be responsible has waived the requirement that local remedies be 
exhausted. 

19 It is recommended that States (a) consider the option of exercising diplomatic protection and (b) 
take into account the views of the injured person and (c) pay compensation to them

Admissibility Requirements for Diplomatic Protection

There are two core admissibility requirements: the nationality of claims requirement (that the 
claimant be a national) and the exhaustion of local remedies requirement.

Nationality of claims requirement

The nationality requirement is adjudicated with reference to the municipal law of the claimant 
State (Art 4). Diplomatic protection may be exercised over people, corporations and other 
corporate entities. 

Article 8 of the Articles says that stateless persons and refugees may be the subject of 
diplomatic protection by the State in which they are lawfully and habitually resident.

Nottebohm (Liechtenstein v Guatemala) 1955 ICJ ― 
● Nottebohm received Liechtensteinian citizenship by application with no link to that 

country except for a resident brother. His property was seized while he was in 
Guatemala in WWII and was refused re-entry to Guatemala after WWII. Liechtenstein 
took up a claim of diplomatic protection. The ICJ held that the claim was inadmissible 
because the nationality of claims requirement was not met.

● Nationality is a matter for domestic law. But the diplomatic protection is an international 
legal question and the requirements thereof are to be determined by international law. 
One of these requirements is that of nationality. The test of nationality to be applied to 
cases of diplomatic protection is ‘a social fact of attachment, a genuine connection of 
existence, interests and sentiments, together with the existence of reciprocal rights and 
duties’. Here, there was no such genuine connection. He was also a connected with 
Guatemala and so the issue was one of opposability. His citizenship with Liechtenstein 
was received mala fides (Triggs) and the fraudulent acquisition of Liechtensteinian 
citizenship (or acquisition only for the purposes of claiming diplomatic protection) is 
considered an indispensable part of the reasoning by Triggs and Brownlie.

● Liechtenstein argued that Guatemala was estopped from making the nationality 
argument because it had impliedly accepted Nottebohm’s nationality, but the ICJ found 
that this acceptance was not within the field of diplomatic protection (it was with respect 
to the control of aliens) and was therefore irrelevant



● ILC Commentaries on the Articles on Diplomatic Protection clarify that the effect of 
Nottebohm is that while municipal law is usually an adequate assurance of nationality, 
but where there is a question of the relative strength of the connection between the 
respective States and the injured person, then a Nottebohm analysis is to be applied:

● Draft article 4 does not require a State to prove an effective or genuine link between 
itself and its national, along the lines suggested in the Nottebohm case, as an additional 
factor for the exercise of diplomatic protection, even where the national possesses only 
one nationality. 

○ Despite divergent views as to the interpretation of the case, the Commission took 
the view that there were certain factors that served to limit Nottebohm to the facts 
of the case in question, particularly the fact that the ties between Mr. Nottebohm 
and Liechtenstein (the Applicant State) were “extremely tenuous” compared 
with the close ties between Mr. Nottebohm and Guatemala (the Respondent 
State) for a period of over 34 years, which led the International Court of Justice 
to repeatedly assert that Liechtenstein was “not entitled to extend its protection 
to Nottebohm vis-à-vis Guatemala”. This suggests that the Court did not intend to 
expound a general rule applicable to all States but only a relative rule according 
to which a State in Liechtenstein’s position was required to show a genuine link 
between itself and Mr. Nottebohm in order to permit it to claim on his behalf 
against Guatemala with whom he had extremely close ties. Moreover, it is 
necessary to be mindful of the fact that if the genuine link requirement proposed 
by Nottebohm was strictly applied it would exclude millions of persons from the 
benefit of diplomatic protection as in today’s world of economic globalization and 
migration there are millions of persons who have moved away from their State of 
nationality and made their lives in States whose nationality they never acquire or 
have acquired nationality by birth or descent from States with which they have a 
tenuous connection. 

● Distinguished in Barcelona Traction; not considered in Diallo (despite a 32 year absence 
from the claimant State)

Oliver Dörr says of Nottebohm: “Although it has been followed in some cases, the genuine link 
requirement is not generally accepted and therefore not part of customary international law.” 

Three possible dual nationality situations:
● If a person is a citizen of two States, then either may claim against a third State (Art 6)
● If a person is a citizen of two States, then neither State may claim against the other (Art 

7)
● However if a dual citizen’s citizenship of one State is dominant, both at the time of injury 

and at the time of claim, then the preponderant nationality may claim against the other 
(Art 7)

A corporation has the nationality of the place of its law of incorporation (Art 9). However a 
corporation controlled by nationals of another State that has no substantial business in the State 
of incorporation, where the management and financial control of the corporation is in that other 



State, then that other State will be regarded as the nationality of the corporation (Art 9).

Barcelona Traction Case (ICJ) ― 
● Barcelona Traction was incorporated in Canada but its business was in Spain. 

It was declared bankrupt after damage inflicted by Spain. 88% of shareholders 
where Belgian. 

● Canada declined to take up a claim of diplomatic protection so Belgium did so on 
behalf of the shareholders and the corporation itself.

● Spain invoked the nationality of claims requirement and the Court held that:
○ States have a responsibility to afford foreign persons and corporations 

the protection of law, but that responsibility is towards the States of those 
persons and are not erga omnes. It has a bilateral character.

○ A limited liability company is defined by having a separate legal 
personality from its shareholders. Although there may be injury to 
shareholders, this does not give the State of the shareholders a right 
to claim compensation. But where there is targeted, directed injury at 
shareholders themselves (e.g. preventing the disbursement of dividends, 
the attendance at shareholder meetings, or the receipt of liquidated 
assets) then the State of the shareholders will have diplomatic protection. 
Shareholder States may additionally step in where:

■ a company ceases to exist (not applicable here because 
bankruptcy means the company is only in receivership: “though in 
receivership, the company continues to exist”)

■ the State of the corporation is not able to make the required claim 
(not applicable here because Canada is capable) (Harris 517 p. 
70)

■ “A theory has been developed to the effect that the state of 
the shareholders has a right of diplomatic protection when the 
State whose responsibility is invoked is the national State of the 
company” [but the Court declined to consider the validity of that 
theory; Judges Fitzmaurice, Tanaka, and Jessup, in concurring 
opinions, explicitly affirm this theory; conclusively rejected in 
Diallo]

The principles of this case are put into Arts 11-12. Hence where a company is injured, only the 
State of incorporation is ordinarily entitled to claim diplomatic protection.

Diallo Case (ICJ) ― 
● Diallo born in Guinea and moved to the DRC at 17. Incorporated companies under 

Congolese law. He was unfairly detained and expelled from the DRC and this gave rise 
to a claim by Guinea in his capacity as an individual and as an associe (shareholder) of 
the companies, and of the two companies themselves.

● Diallo as an individual ― admissible (Diallo had nationality of Guinea and not Congo)



● Diallo as shareholder ― admissible under Art 12 because he couldn’t do things like 
attend meetings, so his direct rights as a shareholder were infringed

● The two corporations ― not admissible (there is no exception allowing for a right of 
substitution and none of the Barcelona Traction exceptions apply; there being no 
evidence that incorporation was required to do business in DRC, Art 11(b) did not apply).

● It is the domestic legal system that determines the relationship between limited liability 
corporations and their shareholders

● The scope ratione materiae of diplomatic protection has extended to the protection of 
human rights

For companies ask:
Is the company incorporated? (look to domestic law ― Diallo).
Is it either:

(a) continuously incorporated in the claimant state; or
(b) capable of meeting the exception under Art 9
― then the claimant State may claim (Art 10)

Else, if either:
(a) it is in liquidation; or
(b) at the date of the injury, [the status of this exception as custom is doubtful; a stronger 
version was rejected in Diallo; see dot point in Barcelona Traction, supra]

(i) the corporation had the nationality of the respondent State; and
(ii) incorporation was legally or effectively required for doing business

― then the claimant State may claim on behalf of shareholders with respect to the injury 
to the corporation itself (Art 11)

In addition or alternatively, the shareholders’ State may bring a claim for direct injury to the 
shareholders (Art 12)

Exhaustion of local remedies requirement

This requirement is detailed in Arts 14f. Local remedies are defined broadly: “legal remedies” 
open before “judicial or administrative bodies” of the State which injured the individual. 

Art 15 excepts scenarios where there are no reasonably available local remedies, or where they 
provide no reasonable possibility of redress, or where it will require undue delay (several years 
is not necessarily undue). A futile remedy need not be pursued [but see p. 531 Harris top]

Respondent has burden of proof in a local remedies objection ― they must prove that the 
remedies exist (Diallo)

The injured person must exhaust all available:
● judicial remedies, including avenues of appeal

○ This requires the person to seek leave to appeal where there is only a 
discretionary availability of appeal



○ This includes situations where the case seems hopeless, or has a burdensome 
cost, or the chance of success is remote, or there are other difficulties

● administrative remedies, but only those with binding effect
○ This does not include, for instance, a request for a pardon from the executive
○ Administrative remedies can only be taken into consideration for the purpose of 

the local remedies rule if they are aimed at vindicating a right and not at obtaining 
a favour (Diallo)

● That these remedies be used effectively:
○ Ambatielos Arbitration ― Ambatielos fails to call Lang as a witness, even though 

the witness would have been hostile. Arbitral tribunal decides that this is fatal as 
it constituted a failure to exhaust local remedies. You must use the whole system 
of legal protection.

Finnish Ships Arbitration ― In addition, the you must raise the same arguments and evidence 
brought before an international court at the local remedies stage as well. This test was 
weakened to “essence of the case” in ELSI Case and the ILC in para 6 of its commentaries to 
Art 14 prefers the weaker version.

The requirement applies to injury to foreign nationals (not injury to the state itself!). There may 
be cases with both a direct and indirect injury, such as the Tehran Hostages Case, in which US 
nationals were injured as well as a State.

The rule means that only claims which genuinely cannot be litigated domestically are dealt with 
on the international plane.

It is for the respondent State to demonstrate that local remedies are not exhausted.


