
TOPIC SEVEN (A): STATE RESPONSIBILITY

The law of state responsibility provides secondary rules of liability that are enlivened upon the 
breach of a primary rule. They subsist in customary international law and are reflected in the 
Articles below. However they have not been codified into a treaty.

Responsibility of a state may arise if:
● There has been an act or omission that breaches international law. This requires 

reference to the content of the primary obligation; and
● The breach is attributable to the State; and

○ Corfu Channel Case ― States conduct their activities through individuals, giving 
rise to the need of rules of attribution

● There is no defence; and
● A State is entitled to invoke the responsibility of the wrongful State

ILC, Draft Articles on Responsibility of States for Internationally Wrongful Acts (2001), 
commended by the GA but never part of a treaty, although many aspects are part of customary 
international law. c. means ILC commentary of the antecedent article. s. means lecture remarks 
upon it.

Part 1: Chapter I

1 Every internationally wrongful act by a State entails its international responsibility
c. (2) Applied in Corfu Channel case

(7) Applies only to States
s. The Articles only applies to States and not international organisations. They are without 

prejudice to individual criminal responsibility.
It is critical to establish a breach before applying rules of state responsibility.
States cannot be criminally responsible.

x. Quotes from Rainbow Warrior

2 Internationally wrongful acts by States consist of an act or omission:
(a) attributable to the State under international law
(b) which is a breach of an international obligation of the State

c. (3) The element of attribution (a) be objective or subjective
(9) The requirement for damage is dependent on the primary rule
(10) There is no requirement for a mental element unless specified otherwise

3 Whether an act is ‘internationally wrongful’ is a matter of international law, and not municipal 
law
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Chapter II

4 (1) The conduct of any State organ is an act of that State, whatever function it is fulfilling, and 
whatever it’s character or position, including the conduct of territorial units.

(2) A State organ includes any person or entity with that status under municipal law
c. (6) Not limited to central or high-level organs. This principle was confirmed by the ICJ in Difference 

Relating to Immunity from Legal Process of a Special Rapporteur of the Commission on Human 
Rights (1999).

(7) Includes minor officials.
(8) Includes local authorities (Franco-Italian Conciliation Commission in Heirs of the Duc de Guise 

Case).
(11) Although internal law is relevant when classifying what is an organ of a State, it is not decisive. 

A State may not purport to exclude a State organ through municipal law.
(13) It may be difficult to determine whether a person is acting in an official capacity (which enlivens 

state responsibility) or not. An official may abuse his power or act improperly and nonetheless 
act in an official capacity. So there is a distinction between private conduct and unauthorised 
but nonetheless official conduct. This was applied in the Mallén Case, where two acts by an 
official were found to be private and improper but official respectively. In the Caire Case, the 
French-Mexican Claims Commission excluded responsibility only where “the act had connexion 
with the official function”.

s. The conduct of the judiciary of a State can be attributed to the State ― e.g. Immunity from 
Legal Process Advisory Opinion (1999).
In the Kalgoorlie Rights Incident, the WA government (rather irresponsibly) paid for conduct that 
was attributable to the Commonwealth.

5 A person or entity that is not an organ of State but nonetheless ‘is empowered by the law of that 
State to exercise elements of the governmental authority’ shall have its conduct considered acts 
of State, ‘provided that the person or entity is acting in that capacity in that particular instance’.

c. (2) Includes public corporations, semi-public entities, public agencies, and possibly private 
companies. It may also include private companies, such as private prisons (with criminal justice 
functions) or private airlines (with immigration or quarantine functions).

(5) A private company may perform acts of State with respect to some functions but not with 
respect to others.

(6) The Article does not attempt to define ‘governmental authority’. It may depend on the particular 
circumstances, traditions and history of the society. Aside from the content of powers, the way 
in which they are conferred and their purpose will be relevant, and the extent to which the 
person or entity is accountable to the government.

6 If an organ is placed at the disposal of one State by another, then its conduct will be considered 
an act of the former State, if it is acting in the exercise of the governmental authority of that 
state.

7 The preceding Articles apply even if the organ of a State, or the person or entity, ‘exceeds its 
authority or contravenes instructions’.
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c. (5) Caire Claim ― the officers who killed the French national were acting ‘under the cover of their 
status as officers and used the means placed at their disposal on account of that status’, and 
Mexico was therefore responsible

(8) ‘In short, the question is whether they were acting with apparent authority’
s. Youmans v Mexico ― the conduct of Mexican soldiers, although ultra vires, was attributable to 

Mexico

8 The conduct of a person or group of persons shall be considered an act of State where the 
conduct is instructed, directed, or controlled by that State.

c. (2) It does not matter whether the conduct is private or not of governmental character.
(3) This Article will not apply where the conduct escaped from the control of the State or where it is 

only incidentally or peripherally associated with the State.
(4) Military and Paramilitary Activities Case ICJ ― the conduct of the contras was partly attributable 

to the US, insofar as it was controlled by the US, based upon its direction and participation. The 
relevant test is that of ‘effective control.

(5) Appeals Chamber of ICTFY in Prosecutor v Tadić ― the requisite degree of control is ‘overall 
control beyond the mere financing and equipping of such forces and involving also participation 
in the planning and supervision of military operations’. The Chamber disapproved of the 
decision in Military and Paramilitary Activities and applied the stricter test of ‘effective control’. 

s. The test is one of ‘effective control’. That is a stricter test than ‘overall control’ (used in criminal 
law contexts). Nicaragua, Armed Activities and Reservations to Genocide Convention Case all 
support the ‘effective control’ test. Only Tadić applies the lower ‘overall control’ test, which is 
only really relevant to criminal contexts.
Nicaragua indicates that funding alone is not sufficient.

9 The conduct of a person or group of persons shall be considered an act of State if they exercise 
governmental authority in the absence of official authorities in circumstances such as to call for 
that exercise.

c. (2) Applied in Yeager v Islamic Republic of Iran
s. Remember that it has to be an act of necessity.

10 (1) The antecedent conduct of an insurrectional movement which becomes the new government of 
a State shall be considered an act of that State.

(2) The antecedent conduct of any movement that establishes a new State in the territory of a pre-
existing State shall be considered an act of the new State.

(3) This Articles is without prejudice to Arts 4-9.
c. (12) Confirmed by arbitral decisions, State practice, and literature, e.g. Pinson Case.
s. Bolivar Railways Company Case ― ‘The nation is responsible for the obligations of a 

successful revolution from its beginning because in theory, it represented ab initio a changing 
national will, crystallizing it in the finally successful result.’
Short v Iran ― ‘the acts of supporters of a revolution cannot be attributed to the government 
following the success of the revolution just as the acts of supporters of an existing government 
are not attributable to the government’. The arbitror draws a distinction between agents of the 
revolution and enthusiasts beyond its control.
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11 Conduct shall be considered an act of State if it is acknowledged and adopted by that State as 
its own

c. (3) Applied in a State succession context in the Lighthouses Arbitration.
(4) Also applied in the Diplomatic and Consular Staff in Tehran Case

s. Diplomatic and Consular Staff in Tehran Case ― ‘the approval given [to the occupation of the 
US embassy by militants] by the Ayatollah Khomeni and other organs of the Iranian State, and 
the decision to perpetuate them, translated continuing occupation .... into acts of that State’
Distinguish between support and ‘adoption...as its own’

What if Chapter II can’t be applied? (In ‘failure to prevent’ contexts). A State may nonetheless 
be responsible for the failure to control the acts of individuals.:

● Home Missionary Society Claim ― US claims that UK had responsibility to prevent 
violence to its nationals in its colony of Sierra Leone. Tribunal accepts the possibility 
of such liability, but not on the present facts because the UK authorities had taken 
reasonable steps to put down the rebellion. 

● Asian Agricultural Products ― Although it could not be proven that Sri lanka caused the 
damage to the seafood factory, they controlled it and it was damaged. The facts showed 
that they did not exercise due diligence. 

○ Governments are responsible for not taking reasonable steps to protect during 
revolutionary events (citing Spanish Zone of Morocco).

○ There is an extensive and consistent state practice supporting the duty to 
exercise due diligence

○ “It is a generally accepted rule of international law...that:”
■ “A state on whose territory an insurrection occurs is not responsible for 

loss or damage sustained by foreign investors unless it can be shown that 
the government of that state failed to provide the standard of protection 
required, either by treaty, or under general customary law, as the case 
may be;” and 

■ “Failure to provide the standard of protection required entails the state’s 
international responsibility for losses suffered, regardless of whether the 
damage occurred during an insurgents’ offensive act or resulting from 
governmental counter-insurgency activities.”

● The required standard is that of ‘reasonable steps’.

Chapter III

12 A State is in breach of an international obligation where an act of State does not conform what 
the obligation requires.

c. (5) No distinction between contractual and tortious responsibility (Rainbow Warrior Arbitration).
(6) This can include bilateral or erga omnes obligations. It can include minor or major ones.
(12) The passage of legislation may or may not constitute a breach; this will depend on the content 

of the primary obligation.
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13 The act of State will only be a breach of the State is bound by the relevant obligation at the time 
the act occurs.

14 (1) Where an act of State does not have a continuing character, it shall be taken to occur when it is 
performed, even if its effects continue.

(2) Where the act does have a continuing character, its occurrence extends over the entire period 
for which the act continues.

(3) Where the obligation requires that a State prevent something, the breach extends over the 
entire time for which that thing continues.

c. (4) The appropriate category will depend on the primary obligation and the circumstances of the 
case

(8) Rainbow Warrior Case ― France’s failure to detain two agents was a continuing breach. [This 
case established the distinction]

(9) ECHR has used the notion of continuing breach to establish its jurisdiction ratione temporis

15 (1) Where the breach depends on a series of aggregated acts, the breach is taken to have 
occurred when a sufficient condition is fulfilled

(2) In such a case, the breach continues from the first relevant act and continues so long as the 
acts continue.

c. (2) Examples include genocide, crimes against humanity, apartheid, discrimination, &c.

Chapter IV

16 A State which aids or assists another State in the commission of an internationally wrongful act 
is internationally responsible if:

(a) that State does so with knowledge of the circumstances of the act
(b) the act would be internationally wrongful if committed by that State

c. (7) Supported by State practice
(8) Assistance may include allowing the other State to use its territory
(9) This may include, for instance, providing aid or arms to a State which uses them in breach of its 

obligations

17 A State which directs or controls another State in the commission of an internationally wrongful 
act is responsible therefore where:

(a) that State does so with knowledge of the circumstances of the act
(b) the act would be internationally wrongful if committed by that State

18 A State which coerces another State to commit an internationally wrongful act is responsible 
therefore where:

(a) the act would be internationally wrongful if committed by that State
(b) that State does so with knowledge of the circumstances of the act

c. (7) Applied in the Romano-Americana Case

Chapter V
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All defences are difficult to establish.

20 Consent by one State to the acts of another mean that those acts are not wrongful with respect 
to the consenting State

21 Acts performed in self-defence, in accordance with the UN Charter, are not wrongful
c. (4) Considered by the ICJ in Legality of the Threat or Use of Nuclear Weapons

22 An act is not wrongful if it is a countermeasure within the meaning of Arts 49-54

23 (1) An act is not wrongful if it is due to force majeure, such that it is ‘materially impossible in the 
circumstances to perform the obligation’.

(2) Unless:
(a) the force majeur is, entirely or in part, due to the conduct of the State invoking it; or
(b) the State has assumed the risk of that situation

c. (--) Unlike necessity, this contemplates involuntary acts
(7) Applied in the Lighthouses Arbitration by PCA

s. For example, an emergency aircraft landing [or, rather, aircraft being involuntarily diverted?]
Rainbow Warrior ― arbitral tribunal decides that the defence only applies if there is no choice 
but to comply with obligations. In this case, it was simply a burden. “The State organ admittedly 
has a choice, even if it is only between conduct not in conformity with an international 
obligation and conduct which is in conformity with the obligation but involves a sacrifice that it is 
unreasonable to demand.” ― Arbitral Award citing the ILC

x. Applies the principle of ad impossibilia nemo tenetur
Recognised by the PCIJ in the Brazilian Loans Case

24 (1) An act is not wrongful if it is done to save life or health from potential or actual harm
(2) Except where:

(a) the situation of distress is, entirely or in part, due to the conduct of the State 
invoking it; or
(b) the act is likely to create comparable or greater peril

c. (4) Applied in Rainbow Warrior
(6) The tribunal in Rainbow Warrior appeared to extend the principle to matters of health risks

s. ‘Distress’
Rainbow Warrior ― necessity is about preserving a state interest and distress is about 
preserving human life. The arbitral tribunal determined that it was justified that one of the agents 
be removed by France for medical treatment.

25 (1) Necessity may not be invoked unless the act:
(a) ‘is the only means of the State to safeguard an essential interest against a grave 
and imminent peril’; and
(b) ‘does not seriously impair an essential interest’ of the State(s) towards which the 
obligation exists, ‘or of the international community as a whole’

(2) In any case, necessity may not be invoked if:
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(a) the international obligation excludes the possibility of invoking necessity
(b) the State has contributed to the situation of necessity

c. (2) The plea of necessity is ‘exceptional’.
(11) Gabcikovo-Nagymoros accepted the rule but stressed that it only applied ‘on an exceptional 

basis’
(13) The existence of the plea has been disputed.
(15) The extent to which a given interest is ‘essential’ depends on all the circumstances. It extends 

to the interests of the State, its people, and the international community. The interest must be 
threatened by a ‘grave and imminent peril’. The peril must be objectively established. There is a 
strong requirement of necessity.

26 This chapter does not preclude the wrongfulness of acts contrary to ius cogens norms

27 This chapter’s preclusion of wrongfulness is without prejudice to:
(a) compliance to the extent that the wrongfulness no longer exists
(b) compensation for material loss caused by the act

Part 2: Chapter I

28 Internationally wrongful acts bear consequences set out in this part

29 These legal consequences do not affect the continued duty to perform the breached obligation

30 The State responsible for the internationally wrongful act is under an obligation:
(a) to cease that act, if it is continuing; and
(b) to offer appropriate assurances and guarantees of non-repetition, if circumstances 
so require

c. (3) (a) may cover continuing or repeated actions. Rainbow Warrior emphasises that this also 
requires that the violated rule must continue to be in force.

(7) Cessation may require the same response as restitution (e.g. returning property or hostages).
x. Jurisdictional Immunities of the State Case ― assurances of non-repetition will not be routinely 

ordered

31 (1) The State responsible for the internationally wrongful act is under an obligation to ‘make full 
reparation’ for the injury caused.

(2) Injury includes both material and moral damage
c. (1f) General principle enunciated in the Factory at Chorzów Case as restitutio in integrem

(2) This principle is applied in this Article
(4) The obligation is enlivened automatically by the breach, and not by a request for reparations 

(although the form may be contingent on the response of an injured State)
(7) There is no requirement for damage as a matter of secondary obligation (Rainbow Warrior)
(10) The matter of causation is not settled. Various factors, such as proximity, foreseeability 

(Naulilaa Case), and intent. There is no single formulation and there must simply be a sufficient 
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causal link.
(11) A failure to mitigate by the injured party may reduce damages (Gabcikovo-Nagymoros).

32 The responsible State may not invoke internal law as justification of failing to comply with its 
obligations.

Chapter II: Reparation

34 Reparation shall take the form of restitution, compensation, and satisfaction, singly or in 
combination

35 A State responsible for a wrongful act is under an obligation to make restitution ― to ‘re-
establish the situation which existed before the wrongful act was committed’ ― to the extent 
that restitution is:

(a) not materially possible; and
(b) does not involve a burden out of all proportion to the benefit deriving from restitution 
instead of compensation

c. (3) The primacy of restitution was confirmed in Factory at Chorzów Case as an “obligation to 
restore the undertaking” in preference to compensation. In some cases, such as those involving 
peremptory norms, restitution may be a requirement of the primary obligation.

(5) Restitution may require the return of territory, persons, or property, or the reversal of some 
juridical act

(9) Material impossibility may involve complex situations. In Forests of Central Rhodope, the 
changed conditions of the forests and interests therein meant that only partial restitution was 
required.

(11) (b) is only invoked where there is a ‘grave disproportionality’ and is based on principles 
of ‘equity and reasonableness’.

36 (1) A State responsible for a wrongful act is under an obligation to compensate for damage insofar 
as restitution does not make good the damage

(2) The compensation shall cover financially assessable damage, including loss of profits, insofar 
as it is established

c. (1) Remember that damage can be ‘material or moral’ (Art. 31(2)) but that this Article only includes 
the former (‘financially assessable damage’). [Rainbow Warrior was seen by some as indicating 
that States were liable to pay moral compensation, however the lump sum payout does not 
disclose its constituent parts] [Corfu Channel was cited by France in Rainbow Warrior as 
precedent for the principle that moral damage should be remedied by satisfaction rather than 
compensation]

(3) Restitution may be inadequate and compensation can account for this inadequacy
(4) Compensation does not have a punitive or exemplary character
(16) A State may seek compensation in respect of person injury suffered by its nationals or officials. 

Non-material damage (e.g. pain and suffering) incidental to personal injury is considered 
financially assessable (Lusitania Case).
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37 (1) A State responsible for a wrongful act is under an obligation to give satisfaction for the injury 
insofar as it cannot be made good by restitution or compensation.

(2) This may consist of ‘an acknowledgment of the breach, an expression of regret, a formal 
apology or other appropriate modality’

(3) ‘Satisfaction shall not be out of proportion to the injury and may not take a form humiliating to 
the responsible State’

c. (3) Satisfaction is often given for the symbolic character of a breach
(4) The existence of this remedy was confirmed in Rainbow Warrior
(5) The nature of the satisfaction will depend on the circumstances of the case. It may require an 

inquiry into the causes of an accident, the use of disciplinary or penal action against responsible 
individuals, or the award of symbolic damages. In Rainbow Warrior, France was required to pay 
money into a fund used to further relations between the litigants.

s. Apology required in Rainbow Warrior

Chapter III

40 (1) This chapter applies to serious breaches of obligations arising under a peremptory norm of 
general international law

(2) A breach is serious  if it involves ‘a gross or systemic failure by the responsible State to fulfil the 
obligation’

(4) Peremptory norms include aggression, slavery, genocide, racial discrimination and apartheid.
(5) Also includes torture (Ex Parte Pinochet Ugarte) and probably self-determination (East Timor 

Case)

41 (1) States shall co-operate to end through lawful means any serious breach
(2) No State shall recognise a serious breach as lawful, nor render aid or assistance in maintaining 

that situation
(3) This Article is without prejudice to the other consequences in this Part and elsewhere

c. (3) The duty to co-operate applies even if the States are not affected by the breach.
(11) The prohibition of rendering aid or assistance goes beyond the one in Art 16, as it does not 

carry those conditions, and extends to a prohibition of maintaining a situation which allows the 
breach

Part 3: Chapter I ― Invocation

42 An injured State is entitled to invoke the responsibility of another State if the breached 
obligation is owed to:

(a) the invoking State individually [i.e. not multilateral]
(b) a group of States including that State, or the international community as a whole, 
and the breach of the obligation:

(i) ‘specifically affects that State’; or
(ii) ‘is of such a character as radically to change the position of all the other 
States to which the obligation is owed with respect to the further performance 
of the obligation’

48 (1) A State other than an injured State may invoke the responsibility of another State in accordance 
with Para (2) if:

(a) the obligation breached is owed to a group of States including that State, and is 
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established for the protection of a collective interest of that group; or
(b) the obligation breached is owed to the international community as a whole

(2) Any State entitled to invoke responsibility under Para (1) may claim from the responsible State:
(a) cessation of the internationally wrongful act, and assurances and guarantees of 
non-repetition under (30); and
(b) performance of the obligation of reparation in accordance with the preceding 
articles, in the interest of the injured State or the beneficiaries of the breached 
obligation

s. Belgium v Senegal ― The relevant Convention implies the entitlement of each State to make a 
claim
Australia v Japan Whaling Case is an example of broad view of rules of standing.

Chapter II

49 (1) An injured State may only take countermeasures ‘in order to induce that State to comply with its 
obligations under Part 2’

(2) ‘Countermeasures are limited to the non-performance for the time being of international 
obligations of the State taking the measures towards the responsible State’

(3) ‘Countermeasure shall, as far as possible, be taken in such a way as to permit the resumption 
of performance of the obligation in question’

c. (1) Countermeasures are not to be a form of punishment
(3) The standard for assessing countermeasures is an objective one
(4) Countermeasures may not be taken against a non-responsible State
(5) But countermeasures may incidentally affect third States, who cannot complain unless they 

have their own rights
(7) Countermeasures are temporary and provisional. They must be discontinued as soon as they 

are effective.
(9) States should select reversible countermeasures (Gabcikovo-Nagymaros).

50 (1) ‘Countermeasures shall not affect:
(a) the obligation to refrain from the threat or use of force according to the Charter of 
the United Nations [Guyana v Suriname]
(b) obligations for the protection of fundamental human rights
(c) obligations of a humanitarian character prohibiting reprisals
(d) other obligations under peremptory norms of general international laws’

(2) A State taking countermeasures is not relieved from fulfilling its obligations:
(a) under any applicable dispute settlement procedure
(b) ‘to respect the inviolability of diplomatic or consular agents, premises, archives and 
documents’

c. (8) Art 50(1)(c) reflects the prohibition of countermeasures against individuals in international 
humanitarian law (under the 1929 Hague and 1949 Geneva conventions).

51 ‘Countermeasures must be commensurate with the injury suffered, taking into account the 
gravity of the internationally wrongful act and the rights in question’

c. (3) Air Services Arbitration ― ‘One must consider not only the injuries suffered but also the 
questions of principle arising from the alleged breach.’ In this case, the countermeasure was 
proportionate despite the fact that the American countermeasure was more harmful to France 
than the French breach was to the US. The countermeasure was in the same field as the initial 
breach. 
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(4) Gabcikovo-Nagymaros ― The Court took into account the importance of a productive river 
ecology and therefore found the countermeasure disproportionate, applying the same 
qualitative reasoning of principle as in the Air Services Arbitration.

(6) Considering qualitative principles is central to determining proportionality.

52 (1) Before taking countermeasures, an injured State shall:
(a) call on the responsible State to fulfil its obligations [Air Services Arbitration; 
Gabcikovo-Nagmaros]; and
(b) notify the State of any decision to take countermeasures and offer to negotiate with 
that State

(2) Notwithstanding (1)(b), ‘the injured State may take such urgent countermeasures as are 
necessary to preserve its rights’

(3) Countermeasures may not be taken ― and, if taken, must be suspended without undue delay 
― if:

(a) the internationally wrongful act has ceased; and
(b) the dispute is pending before a court or tribunal which has the authority to make 
binding decisions

(4) Para (3) does not apply ‘if the responsible State fails to implement the dispute resolution 
procedures in good faith’

c. (3) Builds upon the decision in the Air Services Arbitration and reflects State practice
(6) An example of the application of Para (2) would be where urgent freezing orders of State 

assets are required in case the assets are immediately withdrawn upon notification of 
countermeasures

53 ‘Countermeasures shall be terminated as soon as the responsible State has complied with its 
obligations under Part Two in relation to the internationally wrongful act’

54 This Chapter does not prejudice the rights of a State under Art 48(1).
c. (3) Non-injured States nonetheless covered by Art 48 may perhaps take countermeasures, 

although this is a topic of uncertainty
(6) ‘there appears to be no clearly recognised entitlement’ to take countermeasures for Art 48 

States
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