
TOPIC SIX (C): IMMUNITY FOR HEADS OF STATE AND MINISTERS

Immunity of Incumbent Heads of Foreign States

Under s 3(3)(b) of the Foreign States Immunities Act, serving heads of states have immunity, 
subject to the ordinary exceptions (ss 10ff), when sued in their public or representative capacity 
(as if suing the crown).

“the head of state is entitled to the same immunity as the state itself” Lord Browne-Wilkinson in 
Ex Parte Pinochet

Heads of state otherwise have the same immunity as heads of diplomatic missions with respect 
to other civil cases (s 36). 

When sued in their personal or private capacity, serving foreign heads of state are entitled 
to the same immunity as heads of a diplomatic mission mutatis mutandis (s 36 of the Act, 
incorporating Art 31 of the VCDR). 

Gaddafi case ― French court holds that Gaddafi has complete immunity from criminal 
prosecution. This is a settled proposition of law. In Pinochet, it was decided that there is an 
exception to immunity ratione materiae with respect to torture only.

Thor Shipping A/S v Al Duhail (2008) HCA ― Emir of Qatar sued regarding a boat. Heads of 
states have same limited immunity in civil proceedings as heads of diplomatic missions. Emir 
of Qatar is immune in the proceedings under s 36 of the Act and thereby Art 31 of the VCDR. 
None of the exceptions to heads of diplomatic missions applied (a real action relating to private 
immovable property in the receiving state; an action relating to succession where the diplomatic 
agent is a legal personal representative or beneficiary; an action relating to the diplomatic 
agent’s private professional or commercial activity in the receiving state)
So heads of state have different immunities in their personal and professional capacities.

A head of foreign state is also entitled to jurisdictional immunity on the plane of municipal law 
in respect of alleged misconduct before he or she assumed office. In Habyarimana v. Kagame, 
unreported, 10 October 2012 (United States Court of Appeals, Tenth Circuit), the court held that 
the serving head of state of Rwanda, Paul Kagame, was entitled to jurisdictional immunity in a 
civil claim brought against him in a federal court in Oklahoma under the Alien Tort Claims Act 28 
USC s 1350 (1789)...It was no objection to Mr Kagame’s jurisdictional immunity that the alleged 
misconduct, in April 1994, occurred before he became head of state of Rwanda later in that 
year.

Immunity of Retired Heads of Foreign States

Former heads of foreign states have a residual immunity that persists even out of office in 
respect to acts performed in an official capacity.



Pinochet ― HoL substantially restricted residual immunity to former heads of state. HoL held 
that Art 39(2) VCDR applied to former heads of state by virtue of s 20 State Immunity Act 1978 
(UK), which is similar to the Australian s 36 FSIA. But it said there was no immunity for former 
heads of state in relation to criminal proceedings for torture.

Jones v Saudi Arabia ― the ratio of Pinochet was that international law could not, without 
absurdity, require under the torture convention that jurisdiction be exercised, but also that 
jurisdiction not be exercised as a consequence of immunity. Hence the Convention prevails.
Pinochet probably applies in the Australian context, but we can’t be certain. Remember that 
Pinochet applies to criminal proceedings. 

Remember that there is no immunity before international criminal courts.

Ministers for Foreign Affairs

Arrest Warrant Case ― ICJ decides that foreign ministers have complete immunity ratione 
personae from criminal prosecution in the courts of foreign states, whether with respect to 
private acts or public duties, for whatever purpose the minister is visiting for, and even if the 
minister has committed serious international crimes. 

● “No distinction can be drawn between acts performed by a Minister for Foreign Affairs in 
an “official” capacity, and those claimed to have been performed in a “private capacity”, 
or, for that matter, between acts performed before the person concerned assumed office 
as Minister for Foreign Affairs and acts committed during the period of office. Thus, if a 
Minister for Foreign Affairs is arrested in another State on a criminal charge, he or she is 
clearly thereby prevented from exercising the functions of his or her office.”

○ ICJ specified that this would extend to both personal and public visits
● It issuance of an arrest warrant alone was sufficient as an internationally wrongful act; 

the Court rejected any suggestion that “further steps” were required before Belgium’s 
conduct might be wrongful

● However immunity is not the same as impunity: a foreign affairs minister might 
nonetheless be prosecuted in their home state, or the home state might waive immunity, 
and they never enjoy immunity before an international criminal court. After leaving office, 
the minister will enjoy only a residual and more restricted immunity. 

● Former Hos, HoG and foreign ministers are entitled to jurisdictional immunity with 
respect to acts performed in the exercise of official functions in those roles (immunity 
ratione materiae).

● States seeking to indict in absentia “must first offer to the national state of the accused 
person the opportunity itself to act upon the charges concerned”.

● “In customary international law, the immunities accorded to Ministers for Foreign Affairs 
are not granted for their personal benefit, but to ensure the effective performance of their 
functions on behalf of their respective States.”

○ Court took a functional approach to examining the nature of the position



○ “In the performance of these functions, he or she is frequently required to travel 
internationally, and thus must be in a position freely to do so whenever the 
need should arise. He or she must also be in constant communication with the 
Government, and with its diplomatic missions around the world, and be capable 
at any time of communicating with representatives of other States.”

○ But the Court also noted many idiosyncratic duties of a Minister for Foreign 
Affairs

● There has been some criticism of the Court’s decision to extend immunity to foreign 
ministers. Akande and Shah argue that, “by restricting the allocation of broad immunity 
ratione personae to HoS and HoG, a balance [would be] struck between sovereign 
equality and respect for the rule of (international and domestic) law. On this analysis, 
extending such broad immunity ratione personae to other ministers, as the ICJ did in 
Arrest Warrant, is erroneous and unjustified”.

● The case seems to leave open the possibility of extending immunity further to other 
ministers by way of the court’s functional analysis.

○ This has already been done by low-level UK courts, in Re Mofaz and Re Ehud 
Barak to a defence minister and in Re Bo Xilai to the Chinese minister for 
commerce (which included international trade)

○ In obiter in a Swiss court, to a Minister for Atomic Energy ― Adamov v Federal 
Office of Justice

○ These decisions are probably wrong, but it’s a matter of applying the functional 
criteria. There are also adverse decisions by national courts.

Heads of government are mostly interchangeable with heads of states as a matter of public 
international law (but not domestic law ― e.g. s 36 of the Act applies to heads of states). There 
is no clear answer as to whether other ministers enjoy immunity. The best way to deal with this 
is to go to the Arrest Warrant Case and ask: “what functions are they performing?”. They would 
at least have immunity for any official functions, and arguably full immunity. The ICJ decision is 
the most important.

s 36 applies to heads of state and spouses

Other Officials

Zhang v Zemin ― Officials carrying out governmental functions have ratione materiae immunity 
under s 3(3)(c) (which was held to reflect common law); the definition of a foreign state includes 
an individual acting as a public or government official of the foreign state.

Jones v Ministry of Interior of the Kingdom of Saudi Arabia ― same principle applied in the UK

In Australia:
● onus on plaintiff to prove lack of immunity
● Foreign State Immunities Act
● exemptions in ss 10-21



Brownlie (Crawford) says that it extends to HoG (Arrest Warrant), defence ministers (Re Mofaz; 
Re Ehud Barak), and commerce and international trade ministers (Re Bo Xilai). However the 
latter cases are just magisterial English cases. Those cases emphasise the function of the 
minister.


