
TOPIC SIX (B): FOREIGN STATE IMMUNITY

It follows from the notion of sovereign equality that one state may not sit in judgment on the 
conduct of a foreign state (par in partem non habet imperium).

Principles of foreign state immunity only apply as a procedural bar on the exercise of 
jurisdiction. Consequently, the fact that a state enjoys immunity before the courts of another 
state does not preclude a suit in an international court.

Absolute and Restrictive

The doctrines of foreign state immunity have shifted away from absolute foreign state immunity 
of the kind pronounced in Parlement Belge ― ship was owned by the crown but engaged in 
private commercial business, but the court nonetheless applied the doctrine of absolute foreign 
state immunity.

The more modern restrictive foreign state immunity doctrine only applies with respect to acts 
of a sovereign or governmental character (acta jure imperii). There is no immunity for acts of 
a commercial nature (acta jure gestionis). This development both facilitates contracting with 
foreign governments and adheres to the general principle that the immunity is purposed towards 
protecting government acts in any case. (add UN Convention here)

Claim Against the Empire of Iran (1963) ― German constitutional court holds, as a principle 
of customary international law, that Iran is not immune from a claim in contract for repairs to a 
heating system in an Iranian embassy. One must look at the nature not the purpose of the act.
“As a means for determining the distinction between acts jure imperii and jure gestionis one 
should…refer to the nature of the state transaction or the resulting legal relationships, and not to 
the motive or purpose of the state activity.”

Occasionally the absolute doctrine is still applied: DRC v F. C. Hemisphere (2011) ― 
commercial dispute relating to investment in the Congo. The Hong Kong Court of Final Appeal 
applied the absolute doctrine of foreign state immunity on the basis that this is the doctrine 
accepted by the executive government of China. In this sense it was acting for constitutional 
reasons, but it could also be said that China is a persistent objector to the restrictive foreign 
state immunity doctrine. Also, Stephenson LJ (in diss.) said he was bound by the absolute 
approach in Trendtex Trading v Central Bank of Nigeria

However, for the most part, the restrictive foreign state immunity approach applies.

Exceptions to immunity are therefore:
● Commercial transactions
● Contracts, including contracts for employment
● Under Art. 12 UNCSI, immunity is also excluded in proceedings concerning pecuniary 

compensation for the death or injury of a person and for damage or loss of tangible 



property, where the act or omission causing such injuries can be attributed to the State 
at hand and took place ‘in whole or in part in the territory of’ the forum State. This 
provision covers State conduct iure imperii as well as iure gestiones.

○ Due to its rather broad wording, the exemption will also cover ‘intentional 
physical harm such as assault and battery, malicious damage to property, arson 
or even homicide, including political assassination’ (ILC Commentaries 45 at 
para. 4).

○ Debatable whether this is part of customary international law (Jurisdictional 
Immunities of the State Case)

● Real estate and IP
● Commercial arbitration agreements

Determining the existence of foreign state immunity

The court must determine whether immunity exists, even proprio motu, notwithstanding whether 
the matter is raised by a defendant. This true both at a domestic (Zhang v Zemin) and an 
international level (Jurisdictional Immunities of the State Case). This is because the immunity is 
a responsibility of the State.

State Immunity and ius cogens

Jurisdictional Immunities of the State Case
● Italian forced into slave labour in Germany in WWII sues Germany in Italy. The highest 

Italian court held that Germany was not entitled to foreign state immunity due to the 
seriousness of the crime. 

● Germany filed proceedings in the ICJ. The court held that it had jurisdiction ratione 
temporis because the relevant factual scenario occurred when Italy made its judicial 
decisions, not in WWII.

● An overwhelming majority of the Court held that Italy had violated customary 
international law by not respecting Germany’s foreign state immunity. Italy relied on 
three arguments:

○ The ‘local torts exception’ to foreign state immunity: that a foreign state in a 
proceeding concerning personal injury cause by the foreign state in the local 
state shall have no foreign state immunity. The Court rejected the argument, 
even though the Italian had been injured within and without Italy, because the 
wrongful acts were committed by foreign armed forces during an armed conflict, 
and therefore involved acts of a sovereign or governmental character, and the 
local torts exception did not therefore apply.

■ “In the Court's opinion, State practice in the form of judicial decisions 
supports the proposition that State immunity for acta jure imperii 
continues to extend to civil proceedings for acts occasioning death, 
personal injury or damage to property committed by the armed forces 
and other organs of a State in the conduct of armed conflict, even if the 
relevant acts take place on the territory of the forum State.”



■ Referred to state practice in detail in the form of treaties, legislation, 
reservations, judgments of courts

■ Armed conflict is covered by international humanitarian law
○ That Germany was clearly in breach of international humanitarian and human 

rights law. The Court rejected this argument on the grounds that the seriousness 
of the crime does not deprive Germany of immunity. The rules of state immunity 
are procedural, not substantive, and they therefore do not attract a conflict 
between peremptory norms and other rules of international law.

■ “under customary international law as it presently stands, a State is not 
deprived of immunity by reason of the fact that it is accused of serious 
violations of international human rights law or the international law of 
armed conflict”

○ Finally, that the litigant had attempted every other possible avenue by which 
to attain compensation, and therefore, having not met its state responsibility 
obligations, Germany should have no immunity from a suit in a local court. The 
Court said that there was no evidence of this as a rule of international customary 
law. The entitlement of a state to immunity is not “dependent upon the existence 
of effective alternate means of securing redress”.

○ Italy was in breach in several respects:
■ “the registration of a legal charge on Villa Vigoni constitutes a violation by 

Italy of its obligation to respect the immunity owed to Germany.”
■ “the ... decisions of the Florence Court of Appeal constitute a violation by 

Italy of its obligation to respect the jurisdictional immunity of Germany.”
○ Remedies:

■ Germany sought an order that “the Respondent is under an obligation to 
achieve this result by enacting appropriate legislation or by resorting to 
other methods of its choosing having the same effect”

● “According to general international law on the responsibility of 
States for internationally wrongful acts, as expressed in this 
respect by Article 30 (a) of the International Law Commission's 
Articles on the subject, the State responsible for an internationally 
wrongful act is under an obligation to cease that act, if it is 
continuing. Furthermore, even if the act in question has ended, 
the State responsible is under an obligation to re-establish, 
by way of reparation, the situation which existed before the 
wrongful act was committed, provided that re-establishment is not 
materially impossible and that it does not involve a burden for that 
State out of all proportion to the benefit deriving from restitution 
instead of compensation. This rule is reflected in Article 35 of the 
International Law Commission's Articles.”

● Accordingly, ordered
■ Germany sought an order of non-repetition



● Only given in circumstances where there seems to be a danger 
of further breach (Dispute regarding Navigational and Related 
Rights)

● Accordingly, not ordered

Al Adsani v Kuwait (UK) ― plaintiff alleges torture in a Kuwaiti state prison. UK applies domestic 
legislation (similar to Australia’s Foreign States Immunity Act). The plaintiff argued against 
immunity on the grounds that torture was special ― courts applied clear statutory provisions to 
hold that there was no exception to general rules of immunity, even with respect to torture, and 
despite Pinochet (which applies to criminal proceedings)

● Stuart-Smith LJ notes the practical difficulty of dealing with foreigners seeking civil 
redress in English courts, when the respondents will not submit to English jurisdiction 
and the court will be unable to reach a fair decision, let alone enforce a judgment for the 
plaintiff.

Similar decision in the US (Argentine Republic v Amerada Hess Shipping Corporation)

Jones v Saudi Arabia (UK) ― facts similar to Al Adsani, but some of the respondents here were 
named Saudi officials. The UK legislation did not explicitly apply immunity to state officials, but 
there was enough legal authority for this line of argument to fail. Bingham LJ pointed out that 
you shouldn’t be allowed to evade immunity by suing officials.

Extent of immunity

Trendtex Trading v Central Bank of Nigeria ― 
Lord Denning MR ―

● Doctrine applies to an “alter ego or organ” of the government
● What is the test to be applied in determining what is immune?

○ Generally, departments and agencies are immune
○ “I would look to all the evidence to see whether the organisation was under 

government control and exercised governmental functions” (citing Mellenger v 
New Brunswick Development Corpn.)

○ Central Bank of Nigeria is to be considered not separate from the Nigerian 
government

Shaw LJ ― 
● You should look at its constitution, duties and activities
● The bank seems separate in this sense
● There is also the practical consideration of protecting people who do business with 

quasi-governmental agencies
● The mere fact that the bank “was the subserving agent of the government in a variety 

of activities” does not mean it should be considered an organ or department of the 
government

PT Garuda v ACCC [2012] HCA ― 



The relevant test is to ask whether the entity is carrying out the foreign state’s functions and 
purposes, among other factors. In this case, the airline was found to be sufficiently associated 
with Indonesia because it was providing trade and travel with Indonesia. So don’t rush to rule 
out the applicability of foreign state immunity to quasi-govt entities.

In judgment of the Federal Court, on a matter not appealed to the High Court, Lander and 
Greenwood JJ held: “The most relevant factor in determining whether a natural person or a 
corporation is an agency or instrumentality is whether that body is carrying out the foreign 
State’s functions or purposes. ...it will be a matter of fact in each case to determine whether 
a natural person or corporation is an agency or instrumentality of a foreign State and in 
determining that question regard will have to be had to ownership, control, the functions which 
the natural person or corporation perform, the foreign State’s purposes in supporting the natural 
person or corporation and the manner in which the natural person or corporation conducts itself 
or its business.”

Zhang v Zemin ― Officials carrying out governmental functions have ratione materiae immunity 
under s 3(3)(c) (which was held to reflect common law); the definition of a foreign state includes 
an individual acting as a public or government official of the foreign state. 

Application of foreign state immunity in Australia

The rules of foreign state immunity are part of customary international law. They have partially 
been codified in the 2004 Convention on Jurisdictional Immunities of States and their Property, 
but this treaty has not yet entered into force.

There is also the Foreign States Immunities Act 1985 (Cth), which codified the precise rules 
that apply in Australia, in part for the benefit of foreign states. It adopts the restrictive immunity 
approach.

s 3(1) ― the Act applies only to civil proceedings [except s 36], including ACCC proceedings for 
anti-competitive conduct (PT Garuda v ACCC).
s 9 ― there is a general foreign state immunity

● There are no implied exceptions to this (Zhang v Zemin)
s 10 ― except if the foreign state voluntarily submits to jurisdiction

● Becoming party to the torture convention, and thereby agreeing to prosecute domestic 
torture, is not tantamount to submitting to jurisdiction (Li v Zhou)

s 11 ― except if the proceedings concern a commercial transaction
● This is the centre of the restrictive state immunity approach.
● PT Garuda v ACCC ― exempt even though: (a) the relevant commercial transaction 

was between PT Garuda and other airlines; (b) there were no contracts, only price-fixing 
deals. The HCA took a broad approach. The case concerned a commercial transaction 
within the meaning of s 11 ― it didn’t have to be the direct subject of litigation.

● Australian International Islamic College Board Inc v Saudi Arabia [2013] QCA ― Saudi 
government did not give the scholarships it promised. The HCA held that scholarships 



given to students at a private college were a commercial transaction. This was also a 
broad approach.

s 12 ― except if proceedings concern a contract of employment made or performed in Australia
s 13 ― local torts exception ― ‘in a proceeding concern death, personal injury, or loss or 
damage of tangible property, caused by an act or omission in Australia’

● The ICJ would not rule on whether it is part of customary international law (Jurisdictional 
Immunities Case)

● Tokic [1993] NSWSC ― injury of a person shot outside the Yugoslav consulate in 
Sydney allowed under this exception, although there were no Yugoslav assets in 
Australia, except for sovereign ones, by which to enforce the judgment.

s 14 ― except proceedings concerning real property, wills and estates, insolvency, or 
bankruptcy
s 15 ― except IP
s 16 ― except proceedings concerning membership of incorporated or unincorporated entities
s 17 ― except with respect to arbitration agreements
s 18 ― except in proceedings in rem against a ship, where the ship was in use for commercial 
purposes
s 20 ― except in proceedings concerning tax obligations

There are no implied exceptions to immunity: Zhang v Zemin NSWCA

Zhang v Zemin ― Zhang claims he was tortured in China, and named as defendants:
● Court can investigate proprio motu
● Status of defendants is to be determined at the time of conduct that forms the subject 

matter of proceedings, not at the time when proceedings commence (so the fact that the 
President was the President in 2000 but not anymore is immaterial). The same was held 
in Ex Parte Pinochet.

● Defendants were:
● the President of the PROC

○ immune by application of residual immunity
○ Spigelman CJ emphasises that:

■ the immunity has to be assessed at the time of conduct, not 
proceedings

○ there can be no implied exception to immunity as in s 9 of the FSIA, 
even for torture ― application of Polites principle. “If the Commonwealth 
Parliament wishes to remove the immunity of foreign States for civil 
liability for torture…it must amend the Act.” (Allsop J)

■ Similar decisions in UK (Al-Adsani v Government of Kuwait) and 
US (Argentine Republic v Amerada Hess Shipping Corporation)

■ But remember that all these are for civil claims. For a criminal 
claim, see Pinochet

○ This is not only in the FSIA, but also a matter of common law
● a government agency (transparently immune through foreign state immunity)
● an individual who was involved in giving effect to Chinese policy.



○ Spigelman CJ: as was said in Al Adsani v Kuwait, you can’t avoid 
immunity by suing an official

○ Under s 3(3)(c) of the Act (which reflects the position at common law), 
a foreign state includes an individual acting as a public or government 
official of the foreign state. If this was not so, the Act would be “virtually 
devoid of practical significance” (per Spigelman CJ at [66]). Accordingly, 
the third defendant, whose alleged conduct had been in his capacity as 
a public or government official of the PRC, was entitled to foreign state 
immunity ratione materiae against a civil suit. (It was not in contention that 
the second defendant was entitled to foreign state immunity as part of the 
executive government of the PRC.) 

○ Same principle applied in the UK ― Jones v Ministry of Interior of the 
Kingdom of Saudi Arabia 

Execution

FSIA: unless there has been a waiver (s 31), only the commercial property of a state is subject 
any process or order for the satisfaction or enforcement of a judgment, order or arbitration 
award (ss 30 and 32). ‘Military property’ and ‘diplomatic property’ are clearly exempt from 
execution (s 32).

ARA Libertad: ITLOS held that, under general international law, warships enjoy immunity, 
including in internal waters of other States.

Colella v Argentina, US District Court, N. D. California, 2007: Argentine President’s plane was 
held to be “of a military character” and thus exempt from the US FSIA


