
TOPIC SIX (A): DIPLOMATIC IMMUNITY

When are people procedurally immune from the exercise of jurisdiction in other states? Note 
that this is a procedural impediment from the exercise of jurisdiction, not the jurisdiction itself 
(Dickinson v Del Solar). There are two relevant kinds: diplomatic immunity and that of foreign 
states and their officials and representatives.

Diplomatic Immunity

Granted by the 1961 Vienna Convention on Diplomatic Relations (VCDR) and in Australia by 
the Diplomatic Privileges and Immunities Act 1967 (Cth) s 7(1). So bear in mind that obligations 
and will differ between international and Australian courts ― both or either planes may be 
applicable. Similar to consular immunity, but stronger. 

Diplomatic immunity is almost always complied with, because their is a strong reciprocal 
interest in compliance. Diplomatic immunity is an exception to the general notion of sovereignty. 
Diplomatic immunity exists for states and the proper functioning of diplomatic missions, not 
individuals, and this is specified in the VCDR.

Article 3(2) provides that nothing in the VCDR shall be construed as preventing the performance 
of consular functions by a diplomatic mission

[Harris pp 296ff]
Art 1 ― a diplomatic mission includes diplomatic agents, that is, the ambassador and the staff of 
the mission
Arts 4-19 ― procedural matters. Note that the consent of the receiving state is required for the 
appointment of a head of mission, but not the appointment of other diplomatic agents.
Art 22(1) ― premises of a diplomatic mission are inviolable and cannot be entered without 
permission from the head of the mission. This rule is very closely observed (e.g. St James 
Square incident, Julian Assange in the Ecuadorian Embassy).
Art 22(2) ― the receiving state is under a special duty to protect the premises of a diplomatic 
mission against intrusion or disturbances, “and to prevent any disturbance of the peace of the 
mission or impairment of its dignity”. This is a strict obligation beyond a due diligence standard 
(e.g. an attack on the Iranian Embassy in Canberra in 1992 and consequent assumption of 
liability by the Australian Govt).
Art 23 ― Tax exemption
Art 25 ― Receiving state shall accord full facilities for performing the functions of the mission
Art 26 ― Freedom of movement within territory
Art 29 ― the person of a diplomatic agent is inviolable. Receiving state must protect him from 
attacks on his person, freedom and dignity (but no duty to take positive steps ― US Diplomatic 
and Consular Staff Case). Extends to personal capacity (Aziz v Aziz and the Sultan of Brunei 
EWCA).
Art 30 ― the private residence of a diplomatic agent is inviolable
Art 31(1) ― there is a graduated hierarchy of immunity:



● diplomats have complete immunity ratione personae from criminal proceedings
● diplomats have substantial immunity from civil proceedings, excepting:

○ (a) the ownership of real property in the receiving state, unless that property is 
held for the purpose of the mission

○ (b) matters of inheritance or succession, where the agent is executor, 
administrator, heir, or legatee in their private capacity

○ (c) professional or commercial activity undertaken by the diplomatic agent 
outside his or her functions

○ Diplomatic Immunity Case (FCA, 1991) ― applicant sought a dissolution of 
marriage and orders regarding property and custody settlements. FCA held 
that the proceedings were in substance family law proceedings and none of the 
exemptions applied. So he had immunity from divorce.

● (3) ― no execution of judgments except where there is no immunity
● (4) ― no exemption from jurisdiction of sending state

Art 32 ― May be waiver by sending state
Art 38 ― Reduced immunities for agents who are residents or nationals [p. 299 Harris]
Art 39-40 ― diplomats have immunity in state through which they pass to go to, or come from, 
their post
Art 37(1) ― members of the diplomat’s family and households enjoy the same immunities as the 
diplomat if they are not nationals of the receiving state
Art 37(2) ― admin and technical staff enjoy the same immunities, but not outside the course of 
their official duties, and not at all if they are a permanent resident or citizen of the receiving state
Art 37(3) ― service staff enjoy immunity from taxes and immunity generally ratione materiae
Art 37(4) ― private servants of diplomats only have immunity from taxes
Art 9 ― a receiving state may declare a person persona non grata. If he is not subsequently 
recalled, he will lose his diplomatic immunity after a “reasonable time” (possibly as short as a 
day). BUT consider residual immunity.
Art 32 ― a sending state may waive diplomatic immunity, but the waiver must be specific to the 
exercise of jurisdiction. For example, waiver of immunity with respect to civil jurisdiction does 
not extend to the execution of that civil judgements.

● Dickinson v Del Solar ― Peruvian embassy waives immunity of a diplomat from civil 
proceedings for a car accident ― fairly simple

● Georgian diplomat in Washington DC in 1998 ― immunity was waived with respect to 
criminal but not civil proceedings by Georgia after a deadly car accident. So the victims 
of the incident were not able to sue the diplomat.

Art 39(2) ― Diplomatic agents have a residual immunity after they lose their immunity for 
anything that happened before the immunity was lost.

US Diplomatic and Consular Staff in Tehran Case ― 
● Iranian youths seize US embassies in Iran
● Not attributable to Iran
● Iran failed with respect to various duties under the VCDR and “general international law”



● Iran failed to “take appropriate steps to protect the premises, staff and archives of the 
US mission”

● Iran’s duty was “to make every effort, and to take every appropriate step, to bring these 
fragrant infringements...to a speedy end...and to offer reparation for the damage”

Armed Activities Case
● Not necessary to determine who removed property from the mission, because even if it 

was not the DRC, the DRC was nonetheless obliged to protect the mission

End of immunities

Article 39(1) provides that persons entitled to privileges and immunities enjoy them from the 
moment of entry into the territory. However, Article 39(2) provides that when the functions of a 
person enjoying immunities come to end, the immunities cease at the moment he or she leaves 
the country. However, with respect to acts performed by such a person in the exercise of his or 
her functions as a member of the mission, this immunity ratione materiae continues to subsist.

Art 40 ― diplomatic agents enjoy immunity when passing through territory of a third state 
for purposes of taking up or returning to his/her post (third states must also accord official 
correspondence the freedom and protection as is accorded by the receiving state) 

Immunities for service staff &c
Members of the diplomatic agent’s family ― If not nationals of the receiving state, and part of 
agent’s household, they enjoy same immunity as the agent – Article 37(1) 
Members of the administrative and technical staff ― - If not nationals of, or permanently 
resident in, the receiving state, enjoy same immunity as the agent, save that the immunity from 
civil and administrative jurisdiction shall not extend to acts performed outside the course of their 
duties – Article 37(2) 
Members of the service staff ― If not nationals of, or permanently resident in, the receiving 
state, enjoy immunity in respect of acts performed in the course of their duties, exemption from 
dues and taxes on their wages – Article 37(3) 
Private servants ― If not nationals of, or permanently resident in, the receiving state, exempt 
from dues and taxes on their wages – Article 37(4) 

Act of State Doctrine

Proceedings by a private person against another or the Australian government, which raises 
issues concerning a foreign State.

Spycatcher Case ― HCA: ‘In general, courts will not adjudicate upon the validity of acts and 
transactions of a foreign state within that sovereign’s own territory’

This does not apply where the conduct of the foreign state involves a breach of an established 
principle of public international law



Hicks v Ruddock; Habib v Commonwealth ― doctrine is part of the common law of Australia but 
either (a) does not apply to torture or similar crimes; or (b) does not overrule the Constitution

Cth cannot evade this by attributing it to a state official


