
TOPIC FIVE: JURISDICTION

Jurisdiction is the power or competence of a state to pass or enforce its laws, including 
extraterritorial ones.

State jurisdiction includes prescriptive jurisdiction (power to enact laws), adjudicative 
jurisdiction (power to apply laws and decide disputes) and enforcement jurisdiction 
(executive power).

Usually, all three forms of jurisdiction are intraterritorial. However, states increasingly assert 
extraterritorial jurisdiction with respect to the first two kinds. If states dispute exercise of 
jurisdiction then it is unlikely to be lawful. Enforcement is strictly territorial without consent (Lotus 
Case).  

Civil jurisdiction

In public international law, there are no formal limits to exercising civil jurisdiction 
extraterritorially. State practice supports this: e.g. Alien Tort Claims Act (valid under Filartiga 
v Pena-Irala, but opposed by foreign govts in Sosa v Alvarez-Machain as a violation of public 
international law) ― Sosa v Alvarez-Machain (ATCA only applies to established principles 
of international law) ― Kiobel v Royal Dutch Petroleum (ATCA does not have extraterritorial 
effect). The only restrictions are those like diplomatic, consular and foreign state immunities.

Akehurst ― “Customary international law imposes no limits on the jurisdiction of municipal 
courts in civil trials”.

Criminal jurisdiction

Resolving concurrent jurisdiction
This is done by a combination of:

● Requiring that the prosecuting state have custody of the accused (and therefore not try 
him in absentia)

● Rules against double jeopardy
● The foreign sovereign compulsion defence

Grounds of jurisdiction

(1) The territory principle
● Up to 200 nautical miles
● Embassies are part of the host country (R v Turnbull; ex parte Petroff; Radwan v. 

Radwan ACTSC) but consider diplomatic inviolability
○ I. Bantekas ― “The premises of diplomatic missions, including all objects found 

therein, are not susceptible to the territorial jurisdiction of the host State, in 
accordance with Art 22 Vienna Convention on Diplomatic Relations (1961) 



([‘VCDR’] 500 UNTS 95). This is true not only in respect of judicial and legislative 
jurisdiction, but also enforcement jurisdiction, unless the government of the 
sending State has waived its right to inviolability of diplomatic premises. In cases 
where the diplomatic premises are seized by criminal elements that threaten the 
immediate security of the host State and the head of the diplomatic mission does 
not consent to police action, it is reasonable to assume, even if the VCDR is 
generally silent on the matter, that the host State is entitled to, at the very least, 
a basic enforcement jurisdiction. Given the absence of a general rule, the host 
State’s argument would certainly be reinforced if the police action was found 
to be proportionate to the threat and no object was subsequently removed as 
evidence or otherwise from the diplomatic premises”

● Whose jurisdiction is a ship under?
○ Usually only the flag State (Art 97(1) UN Convention on the Law of the Sea) ― 

discredits relevant part of Lotus
■ The two relevant exceptions are piracy iure gentium (hostis humanis 

generis) (both under customary international law and Art 105 UN 
Convention of the Law of the Sea) and waiver by the flag State (Art 
27 (1) UN Convention on the Law of the Sea; e.g. Agreement to Stop 
Clandestine Migration of Residents of Haiti to the United States 1985)

○ R v Disun; R v Nardin ― 
■ Anderson J: ‘there is no rule of international law which is to the effect that 

persons on board private ships entering Australian territorial waters are 
immune from local jurisdiction’

○ Cf. R v Governor of Brixton Prison; Ex parte Minervini ―
■ Lord Parker CJ: a ship is at least under the jurisdiction of its owner, and 

possibly under concurrent jurisdiction, when in another State’s territorial 
waters

○ The owner of the vessel may have concurrent jurisdiction by virtue of the 
nationality principle.

● Not all elements of the offence need to be committed in the state. Any state that is 
territorially connected will be able to exercise jurisdiction. The territorial principle will be 
enlivened if any element of the offence was committed within the territory. This is an 
accumulation of historical principles such as:

○ Subjective territorial jurisdiction principle ― the place where the offence 
originated can exercise jurisdiction

○ Objective territorial jurisdiction principle ― the place where the offence is 
completed can exercise jurisdiction (e.g. cybercrime, economic crimes)

■ Bantekas ― Case law suggests that this type of jurisdiction will be 
entertained where the criminal conduct has caused significant economic 
or other consequences within the territory of the affected State (United 
States v Aluminium Co of America [1945]; Mannington Mills Inc v 
Congoleum Corp [1979]). This corresponds to the effects doctrine, 
postulated by US courts, which was initially employed in anti-trust 
cases targeting cartels that threatened to harm rival US corporations. 



Following European protests over the far-reaching extraterritorial effects 
of the doctrine, it was held that jurisdiction under the doctrine had 
to be reasonable in that it should consider the economic interests of 
other States and the relationship between the US and the defendant 
(Timberlane Lumber Co v Bank of America [1976]).

● This ‘effects doctrine’ was also applied in Lotus.
● The nationality principle (where the accused has the nationality of the state)

○ Iain Cameron ― “The raison d’être of the protective principle is the fact that State 
A cannot rely upon State B to protect A’s vital interests, or to protect them to the 
extent which A considers to be necessary or desirable”

○ How do you determine who a national is? You use the domestic law of the state 
concerned.

○ XYZ v Australia ― Gleeson CJ: extraterritoriality is fine in Australian law, and can 
even apply to non-civis residents 

○ The mere fact of nationality does not give rise to this type of jurisdiction in 
respect of all crimes committed abroad; rather, it has to be preceded either by 
particular or general criminal legislation, otherwise it may be deemed to offend 
the principle against the application of retroactive legislation ― nulla poena 
nullum crimen sine lege

○ Joyce v DPP ― Charged with treason. HoL says that the fact that he held a 
British passport entitled him to certain privileges that brought him under the 
nationality principle (which is a bit dodgy). The charge would also have been 
valid under the protective principle.

○ Examples of Australian legislation using this principle include:
■ Crimes Foreign Incursions and Recruitment) Act 1978 (Cth)
■ Criminal Code Act 1995 (Cth) Div 2—child sex offences outside Australia

● The protective principle (it infringes the security or vital interests of the state)
○ Allows exercise of jurisdiction over anybody if the crime is prejudicial to the 

security of the state. It is limited to offences relating to vital state interests.
○ Used for various kinds of forgery and counterfeiting. Includes destruction of 

critical infrastructure, including military and diplomatic missions located abroad 
(destruction of the USS Cole by terrorists in Yemen) and it may also involve 
extraterritorial acts of espionage against the prosecuting country’s national 
interests (In Re Urios in the French Cour de Cassation).

○ Joyce v DPP ― supra
○ AG v Eichmann ― Nazi could be charged according to the protective principle. 

The victim nation has the right to try whosoever assaults its very existence.
○ R v Casement (HoL) ― protecting an enemy abroad
○ US v Benitez ― US can try the accused for the murder of a US agent overseas
○ Can it be applied outside the nation’s borders (in absentia)?

■ Belgium Cour de Cassation says it can in Nusselein v Belgium
■ States seeking to indict in absentia “must first offer to the national state 

of the accused person the opportunity itself to act upon the charges 
concerned” ― Arrest Warrant Case

http://opil.ouplaw.com.ezproxy2.library.usyd.edu.au/view/10.1093/law:epil/9780199231690/law-9780199231690-e1021?rskey=x4496J&result=2&prd=EPIL#


○ Bantekas ― “This type of jurisdiction allows for a broad unilateral construction of 
national interests.”

● The passive personality principle (where the victims have the nationality of the state ― 
not as persuasive)

○ Lotus ― the PCIJ expressly reserved its opinion on this question.
○ US v Yunis ― applied to an aircraft hijacker by a US appeals court. “Qualified 

application of the doctrine to serious and universally condemned crimes will not 
raise the spectre of unlimited and unexpected criminal liability”.

○ Many states assert jurisdiction based on this principle, including Australia (Div 
115 of the Criminal Code).

○ Used in the 1984 UN Torture Convention
○ The basis for the Spanish extradition request in Pinochet
○ The weakest of all jurisdictional links, especially where the territorial State is 

willing to prosecute. Dickinson calls it “auxiliary”
● The universality principle

○ Where the crime is particularly serious as a matter of ius cogens because the 
offenders are “common enemies of all mankind and all nations have an equal 
interest in their apprehension and prosecution” ― Demjanjuk v Petrovsky

○ Bantekas summarises the applicable crimes: Despite the limited concrete 
practice, it is worthwhile to attempt to discern those crimes that are subject to 
universal jurisdiction, other than grave breaches and piracy, by reason of a 
broad international consensus. This is certainly true of crimes against humanity 
and genocide, and there seems to be an emerging, albeit not yet crystallized, 
rule on torture. Some courts have taken the view that the crime of aggression is 
subject to universal jurisdiction (R v Jones [Margaret] UKHL [2007] 1 AC 136), 
and whatever the merits of that decision there is certainly no consensus that all 
acts of terrorism produce the same effect. As we have already stated, there is no 
specific rule that prevents States from assuming universal jurisdiction over these 
and other international offences, so long as such action does not conflict with the 
entitlements of other States.

○ US v Yunis says it applies to aircraft hijacking due to the clear condemnation of it 
by all nations

○ This applies to: 
■ Torture:

● Torture is “cruel or degrading treatment of a person for a purpose 
such as extracting information when it is carried out by a state” ― 
1984 Convention Against Torture; Pinochet (HoL, 2000)

● The Convention establishes a system to compel state parties to 
prosecute or extradite

● Pinochet 
● Arrest Warrant Case ― Belgium claims jurisdiction in absentia 

over the Foreign Affairs Minister in the Congo. This is a pure 
example of the exercise of universal jurisdiction. Some judges 
expressed favour for the SS Lotus position that in the absence 



of prohibition, jurisdiction could be freely exercised; conversely, 
the president of the court took the view that under customary 
international law, universal jurisdiction could not be asserted, and 
certainly not in absentia in circumstances such as this where there 
is no connexion between the offender and the asserting state.

○ States seeking to indict in absentia “must first offer to the 
national state of the accused person the opportunity itself 
to act upon the charges concerned”.

■ Genocide:
● AG v Eichmann ― not a pure example because it involved other 

connections and the Genocide Convention
● Nulyarimma v Thompson ― FCA ― lege

○ It may also apply as a matter of practicality ― the main example of this is piracy 
(Art 105 UN Convention on the Law of the Sea) iure gentium

■ Piracy is “illegal acts of violence or detention or deprivation committed 
for private ends by the crew or passengers of one private ship against 
another private vessel on the high seas.” ― 1982 UN Convention on the 
Law of the Sea, Art 101. This is a statement of customary international 
law.

■ US v Dire ― Dire tricked into attacking a US warship. He argued that 
there was no crime because the attempt was prevented. However the 
Ct of A for the 4th circuit said that this still counted within the meaning 
of Art 101 of the Convention. Further, the fact that the ship was actually 
a warship didn't matter because the intention was to attack a merchant 
vessel. And robbery is not an essential element. This is a sound decision. 

■ The Institute for Cetacean Research v Sea Shepherd Society ― 
Japanese commence proceedings under the Alien Tort Claims Act. The 
court said that protest activities came within the meaning of “private 
activities” of Art 101, which doesn’t accord with the traditional conception 
of privacy. Dubious decision. 

■ Robbery at sea is different. Piracy has a specific definition and doesn’t 
uncover a lot of unpleasant activities such as maritime terrorism.

■ Santa Maria Incident ― Portuguese political dissident captures a ship; 
Achille Laura ― Palestinian dissidents capture an Italian ship

● Neither of these were piracy because (a) political shipjacking is for 
political ends, not private ends; and (b) there was only one boat 
involved, and piracy requires two

● Lead to the SUA Convention ― sets up a system of quasi-
universal jurisdiction by which all state parties are compelled to 
exercise jurisdiction if the offender within their territory, or extradite 
them to somewhere where they will face prosecution

○ Uniquely, there does not need to be a connexion between the state and the 
offence/offender. All states may exercise this jurisdiction. But in practice, some 
kind of connexion does usually exist.



○ Usually, the universality principle is expressed in permissive terms. There is no 
compulsion to exercise universal jurisdiction (Bingham LJ in Jones v Kingdom of 
Saudi Arabia). But this position has changed thanks to a growing body of treaty 
law that establishes an aut dedere aut judicare responsibility.

■ Lockerbie Incident ― probably required aut dedere aut judicare under s 7 
of the Montreal Convention, but never proceeded to the merits stage

■ As a matter of custom, this obligation is highly questionable.
● In recent years, several leading scholars including C Bassiouni, 

L Sadat, C Edelenbos, D Orentlicher, and N Roht-Arriaza 
have argued that there is a customary international law duty to 
prosecute persons accused of crimes against humanity.

● Evidence in support:
○ UNGA resolutions
○ Reports of the UN Sec-Gen
○ 1967 UN Declaration on Territorial Asylum

● Evidence against:
○ State practice establishing amnesties and exile 

arrangements
○ According to Art. 53 VCLT, a rule will qualify as ius cogens 

only if it is ‘accepted by the international community of 
States as a whole as a norm from which no derogation is 
permitted’.

○ There has been little or no protest from States when 
amnesty or asylum is offered

○ ICJ in Lockerbie:
■ Judges Evensen, Tarassov, Guillaume and 

Aguilar Mawdsley: In so far as general [customary] 
international law is concerned, extradition is a 
sovereign decision of the requested State, which is 
never under an obligation to carry it out. Moreover, 
in general international law there is no obligation to 
prosecute in default of extradition. Although since 
the days of Covarruvias and Grotius such a formula 
has been advocated by some legal scholars, it 
has never been part of positive law. This being so, 
every State is at liberty to request extradition and 
every State is free to refuse it. Should it refuse, a 
State is not obliged to prosecute. 

■ It may exist only for ius cogens:
● Some commentators, such as C Ford, L Sadat, and A D’Amato, 

have suggested that the international law concept of ius cogens 
may also create a duty to extradite or prosecute.

● Probably exists for genocide (Nulyarrima Wilcox J and Merkel J, 
but they don’t cite any authority)



● May be inferred from universal jurisdiction
○ Made by analogy with the Legality of a Wall Advisory 

Opinion in which the ICJ held that it was unlawful to aid the 
commission of a ius cogens crime

● But consider the Arrest Warrant Case ― thenotion that aut dedere 
aut judicare is a necessary implication of ius cogens, allowing no 
derogation, is plainly discredited by Arrest Warrant.

■ But it definitely exists as a matter of treaty law, as demonstrated in 
Belgium v Senegal ― 

● Subject said to have committed crimes against humanity while he 
was head of state of Chad.

● There were no Belgium connexion, but Belgium argued that there 
was a collective interest in bringing criminals to justice (and it 
therefore had standing)

● Court found that Senegal did not have an effective domestic 
legal system criminalising torture, and the Senegal could not 
invoke deficiencies of its internal law for failing to comply with the 
Convention, and that the Senegal must therefore either submit the 
criminal to its competent authorities for prosecution or extradite 
him.

■ The UNSC has the power to compel States to submit persons to an 
international criminal tribunal or the ICC ― Art 25 UN Charter

■ States party to the Rome Statute must surrender individuals at the 
request of the ICC

There can be issues of concurrent jurisdiction, which are resolved by deferring to the state with 
custody of the offender. If the two states have different positions as to the criminality of the 
conduct, the US approach is the “foreign sovereign compulsion defence”, wherein the court may 
excuse a breach of local law if it would involve a violation of foreign law.

There is a diversity of views about whether illegal custody vitiates jurisdiction:
● AG v Eichmann ― irrelevant, and in the alternative, it was enough that Argentina had 

dropped its opposition to the usurpation of its sovereignty. Looked at and applied:
○ Ex parte Elliott [1949] 1 All ER 373—held that illegally-obtained custody was 

irrelevant. (BUT N.B. recent cases have taken the opposite approach—e.g. in Ex 
Parte Bennett (HoL, 1994)).

○  Afouneh v A-G (1942, Palestine—it is not for the accused to complain of irregular 
arrest, but for the government of the state from which he was taken to complain 
(if it wishes) about any violation of its sovereignty.

● State v Ebrahim ― South African court held to have no jurisdiction due to the abduction
○ Applied Roman-Dutch legal principles
○ “The individual must be protected against illegal detention and abduction, the 

bounds of jurisdiction must not be exceeded, sovereignty must be respected, the 
legal process must be fair to those affected and abuse of law must be avoided 
in order to protect and promote the integrity of the administration of justice. 



This applies equally to the state. When the state is a party to a dispute, as for 
example in criminal cases, it must come to court with “clean hands”. When the 
state itself is involved in an abduction across international borders, as in the 
present case, its hands are not clean.” ― Steyn JA 

● Moti v R ― HCA permanently stays prosecution of appellant because he was deported 
unlawfully under local Solomon Islands law: “the basic proposition that the end of 
criminal prosecution does not justify the adoption of any and every means for securing 
the presence of the accused”. The accused was to stand trial for sexual intercourse with 
a thirteen-year-old, an offence for which Australia exercises universal jurisdiction.

● Prosecutor v Nikolic ― there has to be a balancing act between the rights of the 
accused and the rights of the international community, and ICTY ultimately found that 
the trial could succeed factors

The ICC

There are four main crimes covered by the Court: genocide, war crimes, crimes against 
humanity, and aggression. The Rome Statute defines each of these, both in the Statute itself 
and in a separate “elements of crimes” document.

● Genocide: acts, including murder, concluded with the special intent (dolus specialis) of 
destroying, in whole or in part, a national, racial, or ethnic group

● War crimes: serious breaches of the laws of war (such as attacking civilians, or a 
hospital)

● Crimes against humanity: widespread or systematic attacks directed at a civilian 
population 

● Aggression: planning, preparing, initiating, or executing an act of aggression within the 
meaning of the UN Charter

The Rome Statute provides for:
● Individual criminal responsibility (Art 25)
● Irrelevance of official capacity (Art 27)
● Jurisdiction:

○ Jurisdiction ratione materiae (Art 5)
■ Must be an international crime listed in Arts 6-8 of the Rome Statute

○ Jurisdiction ratione temporis (Art 11)
■ After 2002, or after ratification of the Statute

○ Personal ratione loci et personae (Art 12)
■ The jurisdiction of the ICC can only extend to crimes committed in the 

territory of, or by a national of, a state party
■ Except in the case of a UNSC referral (Art 13(b))

○ Complementarity (Art 17)
■ The ICC can only exercise jurisdiction where a state party is unable or 

unwilling to exercise state jurisdiction


