
TOPIC THREE: TREATIES

Making Treaties

Art 2 of VCLT: International agreements concluded between states and international 
organisations governed by international law, in one or several instruments. The VCLT applies 
to only written treaties and only between states, but outside the VCLT it is possible to have 
unwritten treaties (e.g. Legal Status of Eastern Greenland) and treaties with other international 
persons. There are no particular requirements as to form (Maritime Delimitation and Territorial 
Questions (Qatar v Bahrain) ― a set of minutes of a meeting between officials was enough to 
constitute a treaty conferring jurisdiction on the court). Also no requirement for consideration. 

Copenhagen Convention on Climate Change is an example of “soft law” that bears no intention 
to be legally binding. Needs to be distinguished.

Vienna Convention on the Law of Treaties ― entered into force 1980. This particular convention 
applies only to states.

Article 2 of the VCLT provides that the VCLT applies to ‘international agreement[s] concluded 
between States in written form and governed by international law, whether embodied in a single 
instrument or in two or more related instruments and whatever its particular designation’. 

The VCLT applies to written agreements but international customary law on treaties applies to 
spoken agreements (e.g. Legal Status of Eastern Greenland)

Texaco v Libya ― although corporations may not be parties to treaties, they may form contracts 
that may be governed by international law.

Only states may be party to treaties. Very important officials (foreign minister, head of state, 
head of govt, head of diplomatic mission) have full authority to enter treaties; other officials must 
produce “full powers”

Art 18 of VCLT: “[a] State is obliged to refrain from acts which would defeat the 
object and purpose of a treaty when (a) it has signed the treaty…until it shall have made its 
intention clear not to become a party to the treaty.” Normally, signatories are not bound by a 
treaty. But if a State has signed but not ratified a treaty, then until it makes its intention not to 
ratify clear, it is bound not to undermine the treaty. This is not a particularly strict requirement ― 
it only requires that states not actively undermine the treaty, but simple non-compliance is fine. 
Consider the US, which has signed but not ratified the Rome Statute and passed the American 
Service Members Protection Act.

Sign (signature) >> ratify (depositing the instrument of ratification), except that some treaties 
have a one-step “accession” process.



A treaty enters into force whenever it says so; otherwise it enters into force immediately after 
consent (Art 24). But entry into force does not mean that it is binding on a specific state party.

Reservations to Treaties

A “unilateral statement ... made by a State when signing ... a treaty where it purports to exclude 
or modify the legal effect of ... the treaty in their application to that State” (Art 2). 

There are two approaches to reservations. The latter prevails:
(1) Absolute integrity: all other parties must accept a reservation, or else the reserving party is 
no party at all
(2) Compatibility (Reservations to Genocide Convention Case): a State which has made a 
reservation, even when other parties object to it, can be regarded as a party to the convention, 
so long as the reservation is compatible with the object and purpose of the convention.

Reservation is only permitted if it is not prohibited by the treaty and it is not incompatible with 
the object and purpose of the treaty (Art 19 VCLT). A reservation permitted by a treaty does 
not require authorisation from other states (Art 20 (1)); otherwise, authorisation by all other 
parties will depend on the number of contracting parties and whether the intention of the treaty 
is plenary application between parties (Art 20 (2)). An objection by another contracting State to 
a reservation does not preclude the entry into force of the treaty as between the objecting and 
reserving States unless a contrary intention is definitely expressed by the objecting State (Art 
20(4)). Acceptance of a reservation means that the treaty has force between the reserving and 
accepting parties on those terms. (Art 20(4)). Silence for twelve months constitutes acceptance 
of a reservation (Art 20(5)).

Impermissible (under Art 19) reservations vitiate the reserving party’s consent to the whole 
treaty (Reservations to the Genocide Convention Advisory Opinion). There is a competing view 
that, esp. with respect to human rights treaties, that the rest of the consent still has force. This is 
the approach of European Court of Human Rights in Belilos v Switzerland (1988) and Loizidou v 
Turkey (1995). This is also the view adopted by the ILC in its Guide to Practice on Reservations 
to Treaties (2011).

The old view is that reservations vitiate consent. The new view is that you need to make an 
objective test of whether the reservation is consistent with the treaty. Whether or not other 
states agree or disagree is not very relevant. If a reservation is not compatible with the object 
and purpose of the treaty, the old view is that this vitiates consent, but it may be that in some 
contexts ― such as human rights treaties ― it is the reservation rather than the consent that 
is vitiated (hence, the reservation is severed and the reserving party is entirely bound). This is 
more recent than the genocide case: the ILC has said that there is a presumption that a state is 
bound by the treaty unless you can find evidence of contrary intention (ILC Guide to Practice on 
Reservations to Treaties guideline 4.5.1). The key is whether the reservation is not incompatible 
with the treaty.



Reservations to the Convention on Genocide Case:
● If some parties do not assent to a reservation and some do, then the reserving party is 

party to the treaty if the reservations are compatible with the fundamental purpose of the 
treaty, or not otherwise.

● A party may consider another State not to be party to a treaty if:
○ it has objected to a reservation made by that party; and
○ that reservation is contrary to the fundamental object and purpose of the treaty

● If a party accepts a reservation as being consonant with the “object and purpose” of the 
treaty, then it may consider the reserving State to be a party

● Objections made between signing and ratification take effect upon ratification; objections 
made before signing are of no effect

● Parties cannot reserve ius cogens/peremptory norms
● ‘no reservation can be effective against any State without its agreement thereto’ 

These were essentially implemented in the VCLT.

Observance and Application of Treaties
● pacta sunt servanda: ‘Every treaty in force is binding upon the parties to it and must be 

performed by them in good faith’ (Art 26)
● pacta tertiis nec nocent nec prosunt: parties do not create rights or obligations for 

third parties, except that it may become part of customary international law (North Sea 
Continental Shelf), although that is (a) not likely to be presumed and (b) must be of a 
“fundamentally norm-creating” nature

● States must register treaties with the UN (UN Charter Art 102); unregistered treaties 
cannot be raised before organs of the UN, including the ICJ.

● Treaties apply only prospectively unless it indicates otherwise (Art 28)
● A state party to a treaty may not invoke the provisions of its internal (i.e. domestic) law 

as a justification for failing to perform a treaty (Art 27)
● Generally, later treaties to which both parties are parties will override earlier treaties (Art 

30), but only where they are on the same subject matter. UN Charter purports to oust all 
other treaties, earlier or later.

Treaty Interpretation
‘A treaty shall be interpreted in good faith with the ordinary meaning to be given to the terms of 
the treaty in their context and in light of its object and purpose’: VCLT, Article 31(1).

Note the abundant availability of context as a tool for interpreting treaties (appropriate in light of 
the general terms frequently used in treaties):

Article 31
General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be 



given to the terms of the treaty in their context and in the light of its object and purpose.
2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to 

the text, including its preamble and annexes:
(a) any agreement relating to the treaty which was made between all the parties in 
connexion 

with the conclusion of the treaty;
(b) any instrument which was made by one or more parties in connexion with the conclusion 

of the treaty and accepted by the other parties as an instrument related to the treaty.
3. There shall be taken into account, together with the context:
(a) any subsequent agreement between the parties regarding the interpretation of the treaty 

or the application of its provisions;
(b) any subsequent practice in the application of the treaty which establishes the agreement 

of the parties regarding its interpretation;
(c) any relevant rules of international law applicable in the relations between the parties.
4. A special meaning shall be given to a term if it is established that the parties so intended.

‘Recourse may be had to supplementary means of interpretation…when the interpretation 
according to article 31 (a) leaves the meaning ambiguous or obscure, or (b) leads to a result 
which is manifestly absurd or unreasonable.’: VCLT, Article 32. These supplementary means 
include travaux preparatoires.

There different approaches to interpretation: textual (you look at the words); restrictive (leading 
to the least restrictions on state sovereignty, e.g. SS Lotus Case); teleological (the object and 
purpose of the treaty). The VCLT combines the textual and teleological.

Validity of Treaties

The circumstances where consent to a treaty or the treaty itself will be void ab initio: 
● where there has been coercion of a state’s representative (Art 50)
● where the state itself has been coerced through the threat or use of force (Art 51)
● where the treaty is in conflict with a peremptory norm (Arts 53 and 64). Note the 

definition of ius cogens norms in Article 53 (such norms include the prohibitions against 
genocide, slavery, apartheid and torture):

“a norm accepted and recognized by the international community of States as 
a whole as a norm from which no derogation is permitted and which can be 
modified only by a subsequent norm of general international law having the same 
character”

Parties may also invalidate their consent to a treaty (i.e. it is voidable) if:
● it was based on an error of fact (Art 48, Temple of Preah Vihear). It must “form an 

essential basis of consent to be bound” (Temple of Preah Vihear). The ICJ has 
determined that this may not be raised as an invalidation if the State “contributed by its 
conduct to the error, or could have avoided it, or if the circumstances were such as to 
put that party on notice of a possible error.” (Temple of Preah Vihear). This is quite a 



limited exception. Furthermore, you can’t raise this point if you ought to have been on 
notice of the error.

● it was induced through fraud (Art 49). This requires a deliberate false statement by one 
state to induce another to enter into the treaty. This provision has never yet invalidated a 
treaty, but the East Timor maritime treaties may be the first. But is that fraud?

● it was induced through corruption of a state representative (Art 50).
● it violated domestic law, but only if that law was of fundamental importance and the 

violation was manifest such that it would be “objectively evident to any State conducting 
itself in the matter in accordance with normal practice and in good faith” (Art 46)

● a representative of the State exceeded their authority, but only if the relevant restriction 
of authority was communicated to other contracting states beforehand

Parties may mutually agree to invalidate a treaty (Art 57)

Treaties may be terminated if:
● Internal Grounds

○ By provision of the treaty itself (VCLT Arts 54, 57)
● External Grounds 

○ If the parties intended to allow for it or you can imply the possibility thereof (Art 
56)

○ If there was a material breach/repudiation by the other party: Article 60, held by 
the ICJ to reflect customary international law in Gabčíkovo-Nagymaros Project 
case

■ If a party wishes to invoke a breach as ground for suspending or 
terminating the treaty it must follow a certain procedure (Arts 65-68). 
Written notification of its claim must be sent to other parties, who have 3 
months in which to object to the claim.  If objection is raised, parties have 
to seek peaceful means of resolving the dispute.

■ Gabčíkovo-Nagymaros Project ― 
● you can’t terminate based on a breach in response to your own 

breach
● It would be contrary to pacta sunt servanda to set aside treaties 

based only on reciprocal non-compliance
● Sets the bar for termination on breach “very, very high” (illi) such 

that it would only apply in very rare circumstances
■ Notwithstanding a right to termination, the law of state responsibility is 

also relevant here, because it can provide defences for breaches
○ If there is “supervening impossibility” (i.e. treaty is frustrated): impossibility of 

performance resulting from ‘the permanent disappearance or destruction of 
an object indispensable for the execution of the treaty’ (Art 61). Gabčíkovo-
Nagymaros Project ― succession of a new state did not invalidate the treaty; 
change of attitudes towards the environment are not sufficient

○ If there is a fundamental change in circumstances (Art 62). This requires that 
(a) the circumstances at the time of consent were an essential basis for that 



consent, (b) the change of circumstances was unforeseen by the parties, (c)
 ‘the effect of the change is radically to transform the extent of obligations still 
to be performed under the treaty’; and (d) the change of circumstances was not 
brought about by a breach of the treaty committed by the party relying on this 
ground for terminating the treaty. Gabčíkovo-Nagymaros Project ― only to be 
used in “exceptional circumstances”; changes in political and environmental 
circumstances are not sufficiently exceptional

Reservations can only be made in multilateral treaties: otherwise it’s just a counter-offer.

Gabčíkovo-Nagymaros Project: Hungary and Czechoslovakia entered an agreement to 
build a series of dams. Hungary abandoned the project citing environmental concerns and 
Czechoslovakia unilaterally diverted the Danube to build its own dams. The court held that both 
of these were unlawful.

● Czechoslovakia could have terminated after Hungary’s breach, but chose not to
● Czechoslovakia’s variant construction works were a breach of the treaty

○ A “countermeasure” must meet four conditions (paras 83-87 of the judgment):
■ It must be a response to an international wrongful act (14-1 yes)
■ The injured State must call upon the State committing the wrongful act to 

cease (it did)
■ “The effects of the countermeasure must be commensurate with the injury 

suffered” (they weren’t, because the countermeasure deprived Hungary 
of an important resource)

■ That the purpose of the countermeasure must be to induce the other 
state to meet its obligations, and it must therefore be reversible (not 
considered)

○ The court held that the works before October 1992 were legal because they 
could have been reversed if the parties had come to an agreement such that the 
works did not “predetermine the final decision to be taken”. The works after this 
time were therefore unlawful.

● Hungary relied on termination provisions of the VCLT (as customary law)
○ VCLT Art 61 re supervening impossibility of performance

■ inability to pay does not enliven this ground of termination
■ Hungary was responsible for a lot of any alleged supervening 

impossibility
■ the current treaty (in Arts 15, 19, 20) provides for means of adjusting 

the agreement with regard to changing economic and ecological 
circumstances

○ VCLT Art 62 re fundamental change in circumstances
■ The subject matter of the treaty was not so closely linked with political 

regimens so as to make political changes relevant
■ although the project was not less profitable, this was not to such a degree 

so as to render the obligations of the treaty radically different
■ only works in “exceptional cases”



○ “material breach”
■ The treaty was terminated before October 1992 (so there was no breach 

at this time)
■ Hungary did not abide by the procedural rules of the VCLT (which are 

also part of customary law)
■ notwithstanding the above, Hungary was the first to breach: even an 

illegal countermeasure against this breach will not allow Hungary to 
terminate (citing PCIJ Factory at Chorzow Case)

● pacta sunt servanda means that even reciprocal repudiation will not void a treaty
● Applied the VCLT Arts 60-62 as customary law

Fisheries Jurisdiction Case (UK v Iceland)
● rebus sic stantibus requires that the fundamental change “imperil the existence or vital 

development of one of the parties”
● There is no radical change in circumstances: in fact, the current circumstances are more 

or less precisely what was envisaged in the treaty

English Channel Arbitration
● If a party objects to a reservation, then the treaty is applicable between those parties, 

excepting the reservation (that is, the reservation is effective) (Art 23(3)). In addition, the 
reserving state may not “impose” anything in the reservation on the objecting party. 

Libyan People’s Bureau Incident
● Where a party makes a reservation, then an accepting party may take advantage of that 

reservation against the reserving party (Art 21(1))

Belilos v Switzerland
● An interpretative declaration may be merely an interpretation of the treaty or it may act to 

qualify and reserve assent to a treaty
● Switzerland was bound by the treaty despite the inefficacy of its reservation. This may 

be because it seemed to intend this, or perhaps because all failed reservations are 
severable.

Armed Activities (DRC v Rwanda):
● ICJ has no jurisdiction because Rwanda made a reservation to the genocide convention 

excluding the jurisdiction of the ICJ
● Separate judgment said that the ICJ was central to the convention and therefore the 

reservation was ineffective



The International Law Commission has weighed up the benefits, in a world where huge 
multilateral treaties of diverse nations are common, of allowing reservations in order to 
encourage states to sign and ratify treaties and the benefits of encouraging full compliance with 
treaties, and decided that encouraging reservations is preferable.

Reservations to the Convention on Genocide Case:
● If some parties do not assent to a reservation and some do, then the reserving party is 

party to the treaty if the reservations are compatible with the fundamental purpose of the 
treaty, or not otherwise.

● A party may consider another State not to be party to a treaty if:
○ it has objected to a reservation made by that party; and
○ that reservation is contrary to the fundamental object and purpose of the treaty

● If a party accepts a reservation as being consonant with the “object and purpose” of the 
treaty, then it may consider the reserving State to be a party

● Objections made between signing and ratification take effect upon ratification; objections 
made before signing are of no effect

● Parties cannot reserve ius cogens/peremptory norms
● ‘no reservation can be effective against any State without its agreement thereto’ 

These were essentially implemented in the VCLT.


