
TOPIC ONE: INTRODUCTION

History
PIL begins with the formation of modern nation-states. It was initially concerned with things 
such as diplomatic immunity, the law of treaties, etc. It’s development was accelerated by the 
“fathers” of international law e.g. Hugo who tried to shape PIL into something more coherent 
and doctrinal, drawing on Roman law and natural law. From the 17th century, strict notions of 
state sovereignty emerged with legal positivism. Positivism is very descriptive and pragmatic 
― as opposed to the lofty and prescriptive natural law. Positivism founded PIL on the theory of 
state consent. With increasing complexity in international commerce, treaties on investment &c 
emerged. In the 19th and 20th centuries, agreements became more co-ordinated and organised 
and less technical. Across this period, PIL expanded both with respect to content and relevant 
persons: content grew to ius ad bellum  and in bello, law of the sea, territory, jurisdiction, 
immunities, treaties, responsibility, intl criminal law, human rights law, intl environmental law, intl 
investment law, intl trade law, etc: actors grew to intl organisations and natural persons who are 
now potential state actors.

Is international law really law?
John Austen (19C) says no: he says that it can only be law if its breach triggers punishment 
from the sovereign. International law, according to Austin, is “not law properly so called”. HLA 
Hart (20C) says that it is law, but not a legal system (i.e. there is no police system etc, but it 
retains legality). “International law” seems to imply an international society ― ubi societas ibi 
ius.
Some say that the lack of enforcement means that PIL can’t be law. The counter-argument 
is that PIL is relatively good at self-enforcement. There are prominent exceptions, but most 
of PIL is technical and straightforward and complied with almost all of the time. Although this 
“law habit” argument of compliance is misleading ― (a) because flouting international law 
generally goes unpunished (e.g. ‘79 invasion of Afghanistan or Israeli occupation); (b) because 
the customary heart of international law makes it more that the law is appropriated to behaviour 
rather than behaviour being appropriated to law. There is also the discourse argument. PIL is 
practised in self-consciously legal language.

Statehood
Who can exercise international legal power? The state is the primary legal person. Individuals 
and organisations have become international legal actors in the UN charter era. However the 
concept of international legal personhood is an inchoate and variable concept. Art 34(1) of the 
Statute of the ICJ says “only states may be parties in cases before the Court”. So what is a 
State? The answer is found in the Montevideo convention: the four criteria of statehood therein, 
which has become custom international law, are:

● permanent population ― this requirement is quite lax; nomads might even qualify. 
● defined territory ― physical presence
● government ― government must have effective control over its territory



● capacity to enter into international relations independently ― i.e., it isn’t a puppet state 
(so the puppet state in Manchuria run by Japan was not a legal state ― there was a 
situation of factual dependence that precluded statehood).

Although the requirements for attaining statehood are quite restrictive, once you get statehood, 
it is essentially permanent (Consider Aaland Islands Case, where civic breakdown did not 
affect statehood). So Somalia is still a state even though it is a failed state. Civil wars do not 
remove statehood. Could flooded island states somehow exist after global warming swallows 
them? There is a presumption of continuity of statehood, but it seems unlikely to persist despite 
destruction of territory.

There are two theories of the recognition of new states: the declaratory theory (that 
recognition doesn’t matter when it comes to statehood; it’s just a statement of fact, rather than 
determinative of that fact; the Montevideo criteria are supreme) and the constitutive theory 
(that statehood is based on international recognition). The declaratory theory is preferred, but 
recognition is relevant in marginal cases as evidence of Montevideo statehood.

What if a new state is created contrary to international law, such as by the unlawful use of 
force? The Stimson Doctrine of non-recognition says that unlawfully created states are not to be 
recognised.

Recognition of Governments
The recognition of governments is different from the recognition of states. If there is an 
unconstitutional change of government, should the new government be recognised for the 
purposes of Australian law? 

The effect of recognition
Australia and the UK no longer officially recognise governments at the executive level.
Republic of Somalia v Woodhouse Drake Carey Suisse S.A. ― before, courts would just ask 
the executive for which governments were recognised (this would involve an investigation into 
documents that might reveal the attitude of the executive, especially Foreign Office certificates 
(e.g. The Annette and the Dora), which was undertaken in Luther Co v Sagor & Co). Now, there 
are four criteria:

● The degree, nature, and stability of administrative control over the territory by the new 
govt

● Which government is constitutionally valid?
● Who is the domestic court’s government effecting normal government relations with?

○ You can “infer” recognition from this ― although this case determined that this 
isn’t conclusive

○ Take into account that an absence of relations does not mean an absence of 
recognition ― there are all sorts of other possible reasons

○ Remember that this is a legal rather than a political question
● Does the government have relations with other states?
● In marginal cases, consider the extent to which a government has international 

recognition?



An agreement establishing an interim government is not sufficient to persuade a court to 
recognise that government. 

Sierra Leone Telecomm Co v Barclays Bank ― can the govt access its account after a coup? 
Used certain criteria similar to the above: (a) constitutionality; (b) administrative control; (c) in 
marginal cases, international recognition.

Foreign Corporations (Application of Laws) Act ― questions relating to whether a corporation 
has been validly incorporated overseas should have no regard for the criteria for recognition of 
government; just look at the black-and-white laws of the country.

Sovereignty over land
There are several methods by which states may properly attain territory:

● Cession
● Occupation of terra nullius
● Prescription ― taking title of property contrary to the title of the true owner due to your 

protracted possession (i.e. squatting/adverse possession) (Island of Palmas)
● nb occupation is the same as terra nullius, but without inhabitants

There are a couple of archaic means of gaining territory:
● Discovery ― previously, just planting a flag was sufficient, however the Island of Palmas 

case established that this title was inchoate and had to be perfected by occupation
● Conquest ― this is now unlawful per the UN Charter. Even instances of new states 

being fomented illegally by another state do not give rise to statehood
In addition:

● Accretion and avulsion ― if countries naturally grow or shrink, their legal territory varies 
accordingly

The question is always: which state has a superior title?

Legal Status of Eastern Greenland case ―  a claim to sovereignty based upon continued 
display of authority involves "two elements each of which must be shown to exist: the intention 
and will to act as sovereign, and some actual exercise or display of such authority"
― . Eastern Greenland does not, in Eritrea’s reading, necessarily require the physical presence 
of a particular state official, but rather activities by individuals who, while not themselves 
employees of the state, act under colour of state law

Eritrea v Yemen ― 
● “an intentional display of power and authority over the territory, by the exercise of 

jurisdiction and state functions, on a continuous and peaceful basis. The latter two 
criteria are tempered to suit the nature of the territory and the size of its population, if 
any.” ― i.e. less of an onus for inhospitable islands.

● uncontested construction of lighthouses is worth something
● “Evidence of intention to claim the Islands à titre de souverain is an essential element of 

the process of consolidation of title.”



● “the ‘principle of unity’ [i.e. that the island group will belong to one State] is not an 
absolute one”

Eastern Greenland Case
Although Denmark had not colonised the part of Greenland in dispute, the court found 

sufficient evidence of Denmark’s exercise of state authority as of the critical date, 
particularly relying on Denmark’s protest at a wireless station erected by Norway.

·         The Court stressed the relative nature of the tests to be applied in relation to title.
·         Two essential elements:

o   Intent and will to act as sovereign.
o   Actual exercise of such authority.

Res inter alios acta, aliis nec nocet nec prodest

The “critical date” is the date that the conflict crystallised and subsequent displays of authority 
are ignored because they are assumed to be self-serving. This notion isn’t compulsory to use.

Self-determination

1960 Declaration on the Granting of Independence to Colonial Territories and Peoples
All peoples have the right to self-determination. No country must impede this. It is also 
recognised in the UN Charter and the ICCPR and ICECSR.

East Timor Case ― It is a jus cogens norm (i.e. peremptory and fundamental, from which there 
are no exceptions) and erga omnes right (a right arising under customary law that applies to 
everyone; cf. bilateral rights). Remember that self-determination does not mean independence.

Kosovo Advisory Opinion ― declarations of independence are legal under intl law, but this 
does not have implications for the questions of self-determination or secession. The ICJ did not 
determine whether Kosovo had a right to independence, but said that the only instances where 
a people had a right to “remedial secession” were instances of decolonisation. 

However the position of the General Assembly and Special Committee on Decolonisation on 
Gibraltar and the Falkland Islands is that, contrary to the terms of the 1960 Declaration and the 
Western Sahara advisory judgment, the wishes of the inhabitants are not paramount because 
they are colonial rather than indigenous populations.

The 1966 International Covenant on Civil and Political Rights and the 1966 International 
Covenant on Economic Cultural and Social Rights includes common Article 1, which provides 
in paragraph 1 that ‘All peoples have the right of self-determination. By virtue of that right they 
freely determine their political status and freely pursue their economic, social and cultural 
development.’ 



Western Sahara Case ― advisory opinion; Morocco and Mauritania say that they have accrued 
Western Sahara via occupation (rejected because it was not terra nullius) or prescription 
(rejected because adverse possession must be substantiated with evidence). 

● Limited fealty from Saharan tribes was not sufficient to establish prescription for 
Morocco; similarly, documents showing international recognition of the Sultan’s influence 
or allegiances in the territory was not sufficient to demonstrate international recognition 
of the Sultan’s sovereignty. 

● International recognition of sovereignty must have the purpose of recognition for it to be 
pertinent.

● Limited title is not sufficient to justify the reintegration or retrocession of a territory to a 
colonial power when it would prefer self-determination

Island of Palmas Case ―
● Independence is “the right to exercise therein, to the exclusion of any other State, the 

functions of a State”. 
● States may not damage the environment of other states
● Spain, through a treaty of cession, granted the Philippines to the US. The US Then 

found a tiny island previously used by the Dutch. Both the Dutch and Americans claimed 
it. 

● Decision: ownership is the “continuous and peaceful display of authority by a state over 
territory”. That is, ownership is control. Spain’s original title, based on discovery, was 
only inchoate, putative title, that would have to be perfected by occupation. The Dutch 
had used the island extensively for trade and there were various East India Company 
outposts constructed (on the authority of the Dutch crown). The Dutch had regularly-
regularly renewed treaties with local princes. This activity was an open, public display of 
authority and therefore meant that the island was Dutch.

● Remote territories require a lower standard than other land ― it was not required that 
Dutch people were constantly there. Substantial but irregular activity still conferred valid 
title.

● This is either a case of occupation (Dutch took unowned territory) or perhaps 
prescription (the Spanish paid no attention to it and so the Dutch took it).

● “...it cannot be sufficient to establish the title by which territorial sovereignty was validly 
acquired at a certain moment; it must also be shown that the territorial sovereignty has 
continued to exist and did exist at the moment which for the decision of the dispute must 
be considered as critical.”

● “the continuous and peaceful display of territorial sovereignty is as good as a title”. This 
display can be intermittent and discontinuous.

● “International law cannot be presumed to reduce a right such as territorial sovereignty to 
the category of an abstract right, without concrete manifestations”

● “Independence in regard to a portion of the globe is the right to exercise therein, to the 
exclusion of any other State, the functions of a State.”

● “Spain could not transfer more rights than she herself possessed”. Spain discovered the 
island, but had inferior title (“inchoate” ― to be solidified by exercise of sovereignty). “For 
these reasons, discovery alone, without any subsequent act, cannot at the present time 



suffice to prove sovereignty”.
● Sovereignty by virtue of contiguity has no legal validity. However there is a rebuttable 

presumption that an island belongs to the nearest state where it is within territorial sea 
thereof (Eritrea v Yemen; Qatar v Bahrain).

 Legal Personhood
The state is the primary legal person. International organisations of states can also be subjects 
of international law and have legal personality.

Reparations for Injuries Suffered in the Service of the United Nations ― The UN is a subject of 
international law, even though it is not a state. Accordingly, it has rights and duties contingent 
upon its functions. These include the right to bring claims in the ICJ. The organisation has 
powers conferred by “necessary implication” from the charter (each international organisation’s 
constituent legal instrument will determine the nature of its personhood). But there are limits 
to the legal personality of international organisations (for instance, it can’t really be sovereign 
owner of territory, although the UN has effectively administered govts before, such as Kosovo).

Behrami v France ― Alleged that the UN was responsible for a UXO injury. When can 
international legal organisations be responsible for wrongful acts? Often ― even vicariously for 
its agents or for states acting on its behalf (in this case, the UN was responsible for France’s 
personnel acting as peacekeepers at the UN’s disposal).

Individuals are not subjects of international law, however they may attain substantive 
international legal rights through treaties (e.g. the Vienna  Convention on Consular Relations 
creates an individual entitlement to consular access).

Corporations are also not subjects of international law. Kiobel v Royal Dutch Petroleum ― 
corporations can’t be sued under the Alien Torts Statute because they can’t breach international 
law.


